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Abstract

This work attempts to critically evaluate the enforcement of
environmental laws in Nigeria. The essence of good enforcement of
environmental laws cannot be over emphasized. As a result, a lot of
laws, regulations and policies have been put in place to ensure adequate
protection of the environment from degradation. These laws provide
enforcement mechanisms and penalties for defaulters. A major problem
with these provisions is lack of enforcement which made them almost
unknown or unheard of especially in the rural communities where these
laws are abused with reckless impunity. The discourse also examines
the enforcement of environmental laws in other climes in comparison
with the current realities in Nigeria. Finally, it suggests a review of the
legal framework for the enforcement of environmental laws as well as
sentencing guidelines in Nigeria.
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Introduction
There are basic legal principles that govern the enforcement of environmental laws and the individual rights

to a satisfactory environment. These principles are universal and not exclusive to any particular nation or
state. However, the mode of their enforcement and the agencies involved may vary from country to country.
For instance, in the New York State, USA, the Department of Environmental Conservation (DEC) enforces
environmental laws through a number of means, which include traditional police-type law enforcement, as
well as administrative and civil actions.

In Nigeria today, the environmental policies have moved from the mere control and enforcement of the
environmental laws by the federal government and its agencies to include the individuals and the Non-
Governmental Organizations (NGOs) such as Amnesty International. In the states, the state environmental
protection agencies are principally responsible for environmental protection and enforcement.'These

agencies utilize various methods of enforcement to ensure compliance to environmental legislations.
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Compliance is vital in the protection of peoples’ rights and health, and involves different aspects of a
country’s legal and policy framework.

Other mechanisms such as the judicial enforcement and the Fundamental Rights Enforcement Procedure
Rules are also significant in the enforcement and protection of environmental rights in Nigeria. However,
the general view is that the enforcement of these laws is more of a myth than a reality in Nigeria.?
There has been a growing sense of dissatisfaction with the enforcement of environmental statutes.
While their provisions on environmental crimes are adequate, these statutes are not necessarily
being used as much as they might be, and it has been so for a number of years. It is on this
background that this paper seeks to examine the enforcement mechanisms in Nigeria especially the
administrative and individual enforcements, and the challenges faced by the enforcement agents in
enforcing these laws. The paper concludes with a call for possible reforms in the enforcement of
environmental laws in Nigeria.

Meaning of Enforcement

Enforcement means the use of legislations, governmental policies and agencies to compel obedience to the
law. It is action taken by the government against offenders to compel compliance with the law and in
default, the government entity can impose sanctions. As regards the environment, it is government’s action
taken to promote compliance with environmental laws. This is because simply having the environmental
laws in place is not enough to address the challenges of environmental degradation. To this end, the law is
implemented to achieve the desired goal and the defaulters punished accordingly. Therefore, it is a
governmental response to people who fail to obey the law,3and may involve the supervision, prevention,
detection, investigation or prosecution of, the incarceration of any person for any violation of law. Atsegbua
L.et al added that “government enforcement mechanisms usually include inspections, negotiations and
recourse to the courts.*In his words, the concept is defined as “the application of a set of legal tools, both
formal and informal, designed to impose legal sanctions or penalties to ensure that a defined set of
requirement is complied with”.°The concept of enforcement in the context of environmental law means

compelling obedience to environmental standards® and ensuring that those who have achieved compliance
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are able to maintain it. The effective enforcement of environmental laws is essential in the fight against
environmental degradation especially today that man’s consciousness of the need to safeguard the
environment has heightened tremendously. Therefore, the ultimate goal of any programme for the
enforcement of environmental laws is to compel compliance with these environmental legislations already
put in place. Without compliance, the purpose of these legislations can hardly be fulfilled and the pollution
it meant to curtail will continue unabated.’

Enforcement minimizes risk and it is the collective responsibility of all of us, individuals, groups, security
operatives, Non-governmental Organizations (NGOs), and administrative agencies locally and
internationally. Significant effort is a cardinal requirement for effective enforcement of environmental laws.
This is generally achieved by various environmental law enforcement bodies both at the local, regional and
international levels. The enforcement can also be categorized into criminal enforcement, administrative
enforcement as well as civil liabilities and remedies.®Also, the involvement of the three organs and tiers of
government in the enforcement of environmental laws is imperative considering that environmental
protection is one of the fundamental objectives of the government of Nigeria. For instance, it is the
legislative instruments implemented by the governments that determine many of the strategies utilized by
the police in protecting the environment.’ Again, the welfare and security of the people in Nigeria stand as
the primary purpose of the government. '’

Compliance

Compliance is the obedience to the decisions of constituted authorities, governmental policies and sets of
laws and regulations. The Oxford Advanced Learner’s Dictionary of Current English defined the term as
“the practice of obeying rules and requests made by people in authority”. ''It is “the ultimate goal of any
enforcement programme”.'> Environmental compliance guarantees the protection of the public health and
property, including renewal natural resources, climate stability, clean air, fresh water, good soil and increase
in agricultural production.'*Compliance creates public value when it promotes the rule of law and good
governance, ensures fairness and strengthens the credibility of environmental requirements. The rule of law

is essential to good governance and sustainable development. When individuals fail to comply with the
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demands of the environment, they not only cause damage to the environment and public health but also
draw back developmental process, thereby eroding the norms and values that constitute healthy societies. '
In most countries of the world, governments have developed a number of appropriate policies and
programmes to encourage and compel the behavioral changes needed to achieve compliance. The policies
may vary from country to country but they generally involve compliance assistance, compliance incentives,
compliance monitoring and enforcement. Environmental enforcement and compliance come in form of the
governmental programme for environmental management. This first starts with recognition of the
environmental problem besieging a community and the government’s determination to get it solved. The
community should also recognize such problem and be ready to embrace any programme or strategy of the
government. The government thereafter establishes compliance and enforcement programmes to ensure
that the regulated community adheres to these programmes. Successful strategies will both encourage and
compel behavioral changes within the community for effective compliance. '’

Compliance monitoring is one of the strategies adopted to ensure that environmental laws or policies in
place are complied with by the community, individuals and entities like corporate bodies. It may take the
form of on-site visits by inspectors, public reporting of violations and intermittent evaluation of information
submitted by the regulated industries in form of self-monitoring, including governmental visual inspection
and investigations. With this, the agency responsible can easily ascertain who is obeying the law and who
is not.'*This will include an evaluation of the existing technologies and standards to ascertain whether they
are up to date and conform with what are used in other jurisdictions to avoid double standard that may be
inimical to the environment. Compliance monitoring schedule specifies the number of sampling which
should be reported at a given interval.'”

Compliance initiative is another strategy that facilitates compliance to environmental laws and policies.
This may involve benefits or rewards to entities with impressive performance for the purpose of motivation.
It is a source of encouragement to do more.

Incentives may take the form of waiving penalties for companies that voluntarily discover and disclose their
violations. They provide benefits or rewards for organizations that satisfy the compliance objectives or
which on their own have adopted strategies to avert future violations of environmental regulations. Non
legal approach to this form of enforcement compliance may come by way of charges and taxes which create
an incentive for defaulters to curb those activities inimical to the environment such as gas emissions, waste

generation and excessive use of natural resources. Taxes have indirect and discouraging impact on the
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companies because the more you produce the more you pay and contribute to the revenue with which the
environment is managed. Charges, on the other hand, are imposed on the companies that discharge effluents
and determined by the volume of discharges. They are paid to the environmental protection agencies
involved for the services rendered and it is only the firms or corporations that receive such services that are
bound to pay the charges.'
What of educational incentives? Compliance assistance may come in form of promotional activities or
improving human knowledge by explaining how to comply with legal and regulatory requirements. Ogbodo
G.O and Agu H. noted that;
Another strategy for securing compliance with environmental requirements
includes motivating the community and creating public awareness through
education and incentives....Access to environmental information and public
participation in environmental decisions constitute another impetus in securing
environmental compliance and smooth enforcement of environmental laws. "’
The agencies responsible make vigorous efforts to educate both the offender and the community so that the
law will be known and obeyed.*People perish for lack of knowledge. Therefore, the importance of creating
public awareness through education and provision of information is unquantifiable in environmental
protection. This provides an opportunity for public participation in environmental management. The right
of free access to information and to participate in decision-making regarding the environment has, in some
countries, been recognized as fundamental rights of citizens.?!
Types of Enforcement
As we earlier pointed out, the enforcement can be done through a lot of means which may be criminal,
administrative as well as civil actions.
Criminal Enforcement
Environmental degradation today has been conceived as a conduct which exposes the society to a serious
harm and so deserves stiffer penalties. To this end, the international community is of the view that such
serious offences, especially deliberate environmental abuse, non compliance, concealment or falsification

of information or records should be treated as criminal offences.?*The aftereffect of this global consensus

18 Emmanuel Onyeabor, “Adopting Non-Legal Approaches to Environmental Protection Compliance” in Theodore
Okonkwo (ed.) Environmental & Planning Law Review, vol. 2 No.1, Jan-March 2005, pp.886-87.
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is that the criminal sanctions approach to the enforcement of environmental law has been adopted by many
countries of the world such as USA, Canada, Australia, including EU member states and Africa. Today,
one of the means through which environmental laws can be enforced in Nigeria is by criminal sanctions.
The consequences of a criminal violation are more severe than those for civil violations. Some of the
environmental statutes in Nigeria and beyond have declared some acts that degrade the environment or
affect public health as unlawful and punishable with imprisonment, fine or both.2*Criminal penalties may
also take the form of federal, state, or local fines imposed by the judge at the sentencing. In addition to such
penalties, the transgressor may be ordered to pay restitution to those affected by the violation. The ultimate
objective of the criminal enforcement is to punish those responsible for the violation of environmental
statutes which pose substantial risks to human health, property and the environment. The criminal
provisions of the environmental statutes enable the agency responsible to pursue criminal investigations
and to refer for prosecution these defaulters. Criminal liabilities for these offences are prescribed by these
statutes. The NESREA Act, for instance, made provisions for criminal offences and the applicable
punishments. Section 28 provides, among others, that “it shall be an offence if a facility fails to comply
with or contravene a condition of a permit. Subsection 1(a) added that;

Any person who violates any of the provisions of regulation 28...commits

an offence and shall on conviction in the case of an individual, be liable to

a fine not exceeding N100,000 or imprisonment for a term not exceeding

two years or both such fine and imprisonment and an additional fine of

N35,000 for everyday the offence subsists.?*
Just as the Criminal Code and the Penal Code apply to the Southern and Northern parts of the country
respectively, section 32(4) of the NESREA Act 2007 also provides that the provisions of the Criminal
Procedure Act and the Criminal Procedure Code shall so apply in respect of such matter to the same extent
as they apply to the trial offences generally.?>As far back as 1916 when the Criminal Code was promulgated,
offences affecting public health in Nigeria have been criminalized under sections 243-248 of the Code with
their respective penalties, though there is no specific mention of environment in those provisions.?*A major
problem with these provisions is lack of enforcement which made them almost unknown or unheard of

especially in the rural communities where the provisions are abused with reckless impunity. The writer is
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unaware of any reported case of prosecution or judicial decision under these provisions since 1916. The
regulatory agencies have been inclined to exhibit indolence in the discharge of their duties.

Criminal actions can also be instituted against defaulters under the Harmful Wastes (Special Criminal
Provisions) Act and Environmental Impact Assessment Act, among others. Section 1(1) of the Harmful

Wastes (Special Criminal Provisions) Act?”

prohibits all activities relating to the purchase, sale, importation,
transit, transportation, deposit, storage of harmful wastes without lawful authority. By section 6 of the same
Act, any person found guilty of the aforementioned offences shall on conviction be sentenced to life
imprisonment, forfeiture of the vessel and the land by which the harmful waste is dumped except where the
damage resulted from the fault of the victim or where he has voluntarily accepted the risk thereof. There is
no protection for diplomats as required under section 1 of the Diplomatic Immunities and Privileges
Act.20il pollutants which are common in the Niger Delta region can come within the definition of
hazardous wastes due to their injurious, poisonous, toxic or noxious nature*so that the victims of such
pollution can invoke the provisions of the Act against oil polluters.

Where the liability results from oil pollution damage, any fine imposed may be paid to the victim or any
person who incurred expenses in clean-up exercise, and once it is so done, it exculpates the transgressor
from any further responsibility of cleaning up the polluted area rather the responsibility lies in the hands of
the government and the victims.*°

No doubt, most of the polluters in Nigeria are corporate entities like the multinational oil companies of
which criminal sanctions are inappropriate in regulating their activities. First, the fines prescribed by our
statutes are ridiculous and so incapable of deterring transgressors. Y. Osibanjo maintained that such fines
may bear no scientific or logical relationship to the actual damage caused by the offence.’' This will
encourage the corporate polluter to continue with its activities and rather choose to pay fines instead.
Duncan Chappell and Jennifer Norberry are of the view that;

The corporate polluter may simply take the payment of fine as part of its cost of doing business and

simply pass it on to consumers in the form of high prices for its products and services. It is also
noteworthy that high financial penalties may result in plant closures ... unemployment and injuries

to creditors and shareholders.>?
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Again, many scholars are of the view that imprisonment as a punishment for environmental damage is not
desirable because the victims do not benefit therefrom. What assuages their plight is compensation in form
of cash or kind.®It is also difficult to subject corporate bodies to any form of imprisonment in Nigeria
because a company is just an abstraction resting only on the intendment of the law. Worse still, the
regulatory agencies in Nigeria are either reluctant or inefficient in the discharge of their duties.

Other scholars are of different view regarding corporations and criminal sanctions. B. Fisse, for instance,
maintained that criminal sanctions can, by their very nature, play a pivotal role in deterring corporate
polluters. For them, the stigma of criminal conviction and punishment has a deterrent effect because it
affects corporate prestige which is one of the motivating forces in corporate behavior.**Some environmental
statutes in these countries also prescribe fines and/or imprisonment as penalties for companies in breach of
these statutes.’’In the United States, for instance, both corporations and their executives have paid heavy
fines for criminal violations while the company managers have gone to prisons. This is attributable to the
fact that the EPA’s*National Enforcement Investigation Centre has positioned regulatory agencies at their
regional offices which are strategic and enhances the discharge of their duties.?’

The notorious Santa Barbara oil spill in 1969 in Southern California, USA, is also instructive. The agency
responsible, the California Coastal Commission rose up to the situation and within five years of the spill
(1969-1974), the matter was settled. The clean-up of the spill caused the Union Oil, the company
responsible for the spill, an estimated $10m.**This is outside the over $20.5m paid by the company as
damages following the class action lawsuits filed by the governmental entities and private individuals.>’Oil
spill cases in Nigeria last for decades in the courts and the fines prescribed by the statutes are ridiculous.
For instance, the case of Shell Pet. Dev Co. v. Ambah*lasted for nineteen years in the courts, and two-thirds
of the victims had died before the final determination of the matter. The victims that lived to see the end of

the case were paid a paltry sum of twenty seven thousand naira only.

Private Criminal Prosecution for Environmental Damage
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A private prosecution is one commenced by a private individual or entity who is not acting on behalf of the
Attorney General or the police rather his power originated from the Constitution which guarantees
individuals the right to bring private prosecutions. Ordinarily, it is only the Attorney General or the Police
that has the power to institute criminal proceedings.*' In the US, public prosecutors conduct almost all
criminal prosecutions. In Linda RS v. Richard D,*the US Supreme Court denied the rights of criminal
prosecution in federal courts by persons not federal government employees. This decision served as a
precedent in Leeke v. Timmerman®eight years after where the same Court quashed the right of private
prosecution in a federal court. However, a federal court can appoint a private attorney to prosecute some
criminal offences if the executive refuses to do so. Some states within the US allow private prosecutors to
prosecute cases not involving serious crimes while others permit the use of private attorneys only to assist
the states in their prosecutions.*

In Nigeria today, sections 174 (1)(b) and 211 (1)(b) of the Constitution implicitly recognize the power of
private persons to institute private proceedings.*These sections provide that “the Attorney General shall
have power to take over and continue any such criminal proceedings that may have been instituted by any
other authority or person.”Sections 59(1) of the Criminal Procedure Act and 143(d) of the Criminal
Procedure Code also recognize the power of private persons to institute criminal proceedings against any
person suspected to have committed an offence where the Attorney General refuses to prosecute. The
Supreme Court of Nigeria rightly noted in the case of Gani Fawehinmi v. Akilu and anor*’that the appellant,
as a citizen of Nigeria, has the locus standi to initiate criminal proceedings against the respondents.*’Such
proceedings do not affect any civil actions that may be taken simultaneously or thereafter as any conviction
would be admissible as evidence in a civil action for damages or injunction related to the same case.**The
practice of using private attorneys to prosecute criminal offences originated from the common law of
England. Towards the end of the nineteenth century, English criminal procedure relied mainly on a system

of private prosecution even for serious offences.*In the words of Morris Ploscowe;
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The Germanic procedure of Charlemagne and the Anglo-Saxon procedure of
nearly the same period still looked upon the redress of most crimes as a private
matter.... Since crime was in general treated as a private injury, there was no
distinction between civil and criminal proceedings.... The English criminal
procedure developed its traditional accusatory characteristics largely because it
relied upon a system of private prosecution....>
There have been consistent questions as to whether environmental offence can constitute a crime in the same
sense as murder or stealing, or whether it is exclusively a civil wrong. It is undoubtedly both.>!Outside the
provisions of some of our environmental statutes that are criminal in nature such as the Harmful Wastes
(Special Criminal Provisions) Act,”>NESREA Act,>*EIA Act,*among others, the Criminal Code which is
purely a criminal statute has specifically made it a crime to commit certain actions that threaten the
environment and human health.>These provisions have, no doubt, expiated all doubts as to whether the rules
of private criminal prosecution will apply to environmental cases in Nigeria. Niki Tobi noted that;
It is trite law that in a criminal case, the burden of proof is on the prosecution, as
the accused is presumed innocent until he is found guilty by the court. This
principle of law also applies to environmental offences.®
Bowen O.A. added that “an individual can seek enforcement of criminal provisions on environmental law
within the recognized legal limits of general right to private prosecution of crimes.”>"He stated this in view
of section 275(1) of the Criminal Procedure Act which made provisions for the modes of commencement
of criminal trials which include, among others, information filed by a private prosecutor in conformity with
the provisions of the Act.
Administrative Enforcement
Administrative enforcement is one of the important environmental law enforcement mechanisms. It refers
to non-judicial enforcement actions adopted by the regulatory agencies to compel compliance to
environmental laws. The agencies can issue administrative order to compel compliance, and in many cases
can impose a monetary penalty for infractions, and in other cases, it can impose injunctive sanctions such

as shutting down facilities for transgressions. In some other cases, amicable settlement can be achieved
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through the process of negotiation.**Chris Curie et al”’noted that administrative enforcement is quite
different from criminal and civil judicial enforcements which involve a court system that is independent of
the environmental enforcement agency. For them, the administrative enforcement does not involve such an
independent court system, although all administrative enforcement systems provide access to the judicial
system at some point in the process. It is one of the most expeditious ways of dealing with the violation of
environmental regulations because, by this means, they are resolved quickly and less expensively than cases
in the courts. Most agencies themselves report, from investigations and workshops, that the administrative
processes are faster, cheaper and more efficient than the judicial options.®*This is an unquantifiable benefit
of the administrative enforcement mechanism because environmental issues are very sensitive and delicate,
and a good number of them concern survival of species and properties that may be permanently destroyed
by the effluxion of time.®!

Administrative enforcement has been acknowledged worldwide today as a strong enforcement tool, only
that there is a remarkable variety in the powers and procedures adopted by these various administrative
agencies. In Holland, for instance, administrative enforcement is not conducted independently of the
judicial process, rather it is a special administrative judicial branch outside the civil and criminal court
system.%’In the United States, most violations are subject to administrative enforcement actions. EPA is the
administrative agency authorized by the Congress to protect the environment and human health by making
and enforcing its own regulations in conformity with the laws of the United States. Its administrative actions
are handled under EPA’s internal administrative litigation system presided over by its administrative law
judges. Any violator dissatisfied with the decisions of these judges may appeal to the EPA’s administrator,
appointed by the US President to the EPA’s activities and is responsible to the President, while the decisions
of the EPA’s administrator can be appealed to US courts.* EPA’s enforcement programmes also work hand
in hand with the Department of Justice for the States and tribal governments in order to take legal actions
in both federal and state courts. EPA and the States use a variety of written penalty policies to determine
what penalty it should seek in settling a case, and most of its enforcement cases are settled before trial or
hearing. EPA today employs different strategies to achieve its objectives.

In Nigeria, administrative enforcement has also been used by the administrative agencies in the achievement

of their objectives. An example of such revolves around the case of Continental Iron and Steel Co.(CISCO)

58 Chris Curie et al, Summary of Workshop: Administrative Enforcement Mechanisms: Getting Authority & Making It
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Nig. Ltd. in which CISCO’s factory in Ogba, Ikeja Lagos failed to install the waste treatment facility
recommended by FEPA, then the flagship agency for environmental protection, even after five years
moratorium and despite warnings and several visits by FEPA. The factory was consequently closed which
compelled it to commence pollution abatement activities and within three months, it attained 40% level of
compliance from its zero level after about three decades of the company’s establishment. %

Today, the FEPA Act has been repealed and replaced by NESREA Act 2007 and so all the responsibilities
of FEPA have been transferred to NESREA. The main function of the Agency under the Act is to enforce
compliance with environmental laws and regulations.®*By section 8(d), the Agency is empowered to
prohibit processes and use of equipment or technology that undermines environmental quality. The Agency
also has the responsibility to conduct field follow-up compliance with set standards and to punish offenders
in conformity with the provisions of the Act.®“The Agency has therefore, from time to time, issued
regulations which mandate the industries concerned to install anti-pollution equipment and other strategies
that will help protect the environment and people’s lives and properties.®’ To enhance the Agency’s
discharge of its functions, the Act as well empowers it to enter and search premises,®®to examine and to
seize and detain any article being used in contravention of the provisions of the Act.*It is also empowered,
with an order of the Court, to seal and close down premises including land, vehicle, tent, vessel, floating
craft on any inland water and other structure whatsoever.”The requirement of a Court order would, no
doubt, guard against abuse of such powers by the Agency especially in view of the constitutional right to
privacy of citizens of Nigeria.”'Though obtaining such order may cause delay but it is considered
imperative.

Atsegbua L. is of the view that administrative enforcement is expedient and more effective considering the
adverse impact of the closure on its fortunes and publicity.”?Closing down a company for non-compliance
with the law has a lasting stigma and so leaves those companies with no choice than to comply. Again,
court processes that consume time and money are eschewed. The only impediment to the smooth discharge
of the functions of those administrative agencies is lack of fund and other incentives. The agencies require

adequate funds for the effective discharge of their duties. K.A.Olatoye noted that other incentives given to
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these agencies in the form of funds and tools of operation are vital to the effective discharge of their duties.
It is also unfortunate that in some cases when provision has been made for such funds, it is misappropriated
or embezzled by the authorities responsible for the disbursement, and never serves the purpose for which it
is meant for. This incapacitates the agencies.

Civil Enforcement

This refers to enforcement actions commenced by private individuals, groups or corporate bodies to protect
interests unique to them. This mainly comes in the form of civil rather than criminal actions instituted in
the law courts. In the context of environmental law, it entails a person instituting civil actions in competent
court of law in respect of environmental matters inimical to his interest. This he can do by the normal
procedure of filing a writ of summons.”3Civil actions are extolled due to a wide range of available remedies
such as injunctions, damages, fines and a less onerous burden of proof, making it less complex and less
expensive.”*An aggrieved person may institute civil action under the rule in Rylands v.
Fletcher, negligence, trespass or nuisance to seek compensation arising from the action of the perpetrator.
The rule in Rylands v. Fletcher is a common law rule of strict liability which has been useful to plaintiffs
in oil pollution cases in Nigeria. It was propounded by Blackburn J. that a non- natural user of land who
brings unto his land anything likely to do mischief if it escapes should keep it at his peril. Where it escapes
and causes damage, the defendant is liable for the consequence of its escape. The “fault principle” is de-
emphasized once it is unnecessary to establish the fault or negligence on the part of the defendant provided
the use is “non-natural” and the material is dangerous or mischievous.”L. Atsegbua et al maintained that
the scope of this rule is not limited to inherently dangerous materials like explosives, gas, petrol and
chemical, rather it extends to innocuous materials which can only become hazardous when they accumulate
in large quantities such as water, sewage, etc.”’ The cases of Shell Pet. Dev. Co. Nig. Ltd. v. Chief Otoko &
ors,’8Shell Pet Dev. Co. Nig. Ltd. v. Anaro,”Oto Kiti Nig. Ltd. v. Peter James Ltd.**were all decided in
conformity with the rule in Rylands v. Fletcher. In Shell Pet. Dev. Co. Nig. Ltd. v. Anaro, for instance, the
appellant’s crude oil escaped into the respondent’s land and destroyed his farmland, crops and rivers. The

Courts entered judgment for the respondent applying the rule in Rylands v. Fletcher.
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Another cause of action available to a party in civil action is nuisance which is an unjustifiable interference
with the plaintiff’s enjoyment of land. Nuisance may be public or private, and may come in the form of
noise, odour, vibration, dust, sewage, noxious or offensive fumes, water, smokes, gas flaring, emission of
gases, obstruction of road, oil spillage, etc. Private nuisance is a civil wrong while public nuisance is a
crime. Before now, if it were a public nuisance, the individual lacked the standing to sue, rather it was only
the Attorney General of the Federation or of the State as the case may be that had the power to institute
actions on behalf of the public. A private individual could only sue with the prior consent of the Attorney
General and with the proof that he had suffered damage over and above that suffered by the public.®!
Today, this position has been varied as section 6(6)(b) of the 1979 and 1999 Constitutions of the Federal
Republic of Nigeria vested in every individual an unrestricted access to the Courts for the determination of
his civil rights and obligations. Therefore, any rule requiring an individual to obtain the consent of the
Attorney General as a pre-condition for instituting action in public nuisance is inconsistent with this
constitutional provision and so void to the extent of such inconsistency.%’In Adediran & anor v. Interland
Transport Ltd,%*the appellants as residents of the Ire-Akari Housing Estate, Isolo, brought an action for
nuisance due to noise, vibration, dust and obstruction of the roads in the estate. Obstruction of road is a
public nuisance under the Criminal Code.3*The Supreme Court held that in the light of section 6(6)(b) of
the 1979 Constitution, a private person can commence action on public nuisance without the consent of the
Attorney General and without joining him as a party.®*The Court noted that;

The high constitutional policy involved in section 6(6)(b) is the removal of the

obstacles erected by the common law requirements against individuals bringing

actions before the court against the government and its institutions, and the pre-

conditions of the requirement of the consent of the Attorney General.
One peculiar impediment against the use of nuisance as a remedy is the strict requirement for the proof of
special damages. Many litigants have lost their ordinarily genuine claims in nuisance because of their
inability to establish special damages, and as held in Shell Pet. Dev. Co. Nig.Ltd. v. Tiebo VII,*"it is wrong

for a Judge to award general damages in place of a claim for special damages which was not established.
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Therefore, it is wrong for any court to treat a claim which failed under special damages as successful under
general damages.®®

Another frequently invoked cause of action in environmental context is negligence. To succeed in action
for negligence, the plaintiff must prove that the defendant owes him a duty of care, he was in breach of the
duty and as a result, the plaintiff has suffered a damage for which the defendant is liable in law.*In Shell
Pet. Dev. Co. Ltd. v. Maxon, the real complaint of theplaintiff (now respondents) against the oil company
is that he latter was in breach of its duty of care to maintain its installations so as to prevent any spillage
with its consequent pollution and the resultant damage to their property. The Court granted them the
damages they sought for. One major setback of this remedy is that it is bedeviled with the problems of
proof. The onus is on the plaintiff to establish that the defendant is negligent and that the negligence is the
proximate cause of the damage to the plaintiff. Where the plaintiff fails to discharge this burden, he loses
his case. Another setback with this remedy is the requirement of experts in some cases to establish not only
damage but its link with the defendant’s activities. These experts are expensive and poor litigants have lost
their claims due to their inability to procure their services.”!

Trespass is another cause of action available to victims of environmental damage in Nigeria. Trespass in
environmental context is confined to trespass to land which is an unjustifiable interference with somebody’s
possession of land. It is a violation of a possessory right and so action can be maintained by one in mere
possession or with a right of possession.”*Trespass is actionable per se meaning that the plaintiff must not
prove actual damage before he can succeed in an action for trespass. His duty is to establish that his right
has been unjustifiably interfered with. In Onasanya v. Emmanuel,”*the Court held that the mere throwing
of water and refuse on to the plaintiff’s land amounted to trespass to land which will entitle the plaintiff to
damages.”

A victim of environmental degradation can also seek for injunction which is a court order forbidding the
defendant from doing or continuing to do a wrongful act.”The remedy of injunction is a formidable tool in
the enforcement of environmental rights. It is an extraordinary remedy reserved for special circumstances
in which the temporary preservation of the status quo is necessary. This is moreso where a plaintiff’s legal

right has not only been invaded but there is also a continuance or a threat of continuance of such invasion.
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An injunction requiring somebody to discharge a positive responsibility, such as to clean up an oil spill, is
a mandatory injunction while the one restraining a conduct is a prohibitory injunction.’*Injunctive relief is
an equitable remedy, that is, a remedy that originated in the English Courts of Equity. It is not a matter of
right but the discretion of the Court to determine when to grant it or not. In certain circumstances, the
injunction restraining a wrongful act can co-exist with an award of damages.
Injunctive remedy is not considered appropriate in oil pollution claims in Nigeria due to economic
considerations. The writer is not aware of any successful injunction granted to victims of oil pollution in
Nigeria to halt the operations of these companies considered as the major source of revenue to the federal
government. What the Courts do is to award damages in lieu of injunctions.’’Such damages in lieu of
injunction therefore compels the victims to swap their property for money. Some of these properties are
unquantifiable in terms of money, but the victims have no option. M.T.Ladan explained the situation in
Nigeria thus;
Economic benefits are prioritized over environmental protection. National
accounts and economic policies do not properly recognize environmental
costs....Environmental legislation needs to be reformed and better
enforced.”®
Citizens Enforcement of Environmental Rights
Ordinarily, it is the responsibility of the government to enforce environmental laws, but in many countries
of the world today, citizens have become part of the enforcement process. This is mainly due to the fact
that the government, through its agencies, is not living up to expectations in its enforcement responsibilities.
As observed by Casey L. et al;
Citizens...often suspect government agencies of not purely fulfilling their enforcement
responsibilities. Citizens may view government employees as overly susceptible to the
business interests they regulate. Or, they may attribute government inaction to
bureaucratic inertia. Either way, agency enforcers often are seen as overlooking or
impeding environmental protection goals.”
It has also been stressed that the state or community has no right of its own that may conflict with the individual

right. Rather, it is the individual rights of other citizens that can be “counterpoised to the individual right of a fellow
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citizen”.'®Just like a democracy, a government of the people by the people and for the people, the environment is
for the people and the enforcement of its laws by whichever means is for the welfare of the people. Therefore
citizen’s involvement in the enforcement process is a logical step for democratic political systems that have allowed
citizens to play a vital role in environmental matters.'”'If citizens are denied a role in enforcement, or if they are
not educated about and encouraged to assume a role, even the most sophisticated system of environmental protection
laws may exist only on papers.'%?

Another idea stressed is that the citizens know their environment more closely than the government and its agencies.
Those that make up the government is insignificant part of the population. In the Niger Delta region of Nigeria, for
instance, the people know the creeks than the government and its agencies. As the direct victims of environmental
pollution, they know where and how it affects them than those in authority. Their day to day activities and
experience give them access to patent information about environmental matters than the government that maintains
a relative distance from the people and the environment, especially considering that most environmental issues are
contained in the exclusive legislative lists in the second schedule part 1 of the Constitution, that is, reserved only

for the federal government that sits in the Federal Capital Territory, Abuja.!®

Another challenge inherent in the exclusive enforcement by the government and its agencies is the discretionary
powers of state obligations. They are not bound to initiate enforcement procedures even when provided with
sufficient evidence of violation of environmental statutes. The US Supreme Court affirmed this position in the case

of Dubois v. Thomas'*

where it held that the Director of EPA does not have a duty to investigate violations of the
Clean Water Act when shown evidence of violation. In some countries today, environmental statutes confer powers
on the citizens to enforce the law when the government or its agencies are reluctant to do so. In Mexico, for instance,
the Federal Ecology Law and the respective state laws confer power on any person to file complaint with the
appropriate government agency in respect of activities that degrade the environment. Once it is done, the agency
carries out investigation and treat the complaint accordingly.!®This is one of the popular means of involving the

citizens in the enforcement of environmental laws in Mexico and is sustained till date. In the US, all federal
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environmental statutes except very few!%contain citizen suit provisions.'*’In all these provisions, the US Congress
intended the citizen suits as necessary alternatives in situations where the government or its agencies shirk their
enforcement responsibilities.'®In the words of Will Reisinger et al;

While congress intended federal and state agencies to hold primary enforcement

responsibilities, legislators also included provisions allowing private citizens to

enforce the laws when the government was unwilling or unable to do so0.!%
The citizens serve as watchdogs and inspectors of the environment, and also prosecutors of violators of
environmental statutes. Through this means, the citizens assist the government in carrying out its own
environmental monitoring activities. In Argentina, for instance, the water quality legislation allows private parties
who have filed any complaint about a facility to participate in any inspection of the said facility during any
investigation.!"’Under the Estonia’s Nature Protection Act, citizens can deputize as public inspectors to monitor
compliance with laws, regulations and permits concerning hunting, fishing and forestry. The central theme in the
two notable international conferences on environmental enforcement in Budapest, Hungary (1992) and in Oaxaca,
Mexico (1994) was on the citizens’ role in the enforcement of environmental laws, including the mapped out
strategies especially in the US and the Western Europe to enhance their full participation. In the Nepal case of
Prakash Mani Sharma & ors v. Girija Prasad Koirala & ors,""the Supreme Court of Nepal noted that “every
individual is entitled to show concern for public property and public rights”.
Citizen enforcement may take different forms. For instance, it may involve private individuals instituting actions
against others who violated their environmental rights. This is purely civil. In Hungary, for instance, the Civil
Code allows individuals to institute civil suits against other individuals for violating an obligation not to disturb
others without just cause, especially neighbours. This is not exclusive to environmental problems but the victims
of environmental degradation have been the major beneficiaries as they have successfully invoked the provisions
in their litigations.
The citizens may as well institute actions in the courts to compel the agencies to perform their specific statutory
duties in conformity with some environmental statutes. Section 304(b) of the Clean Air Act provides that “any
person may commence a civil suit action on his own behalf against an administrator where the administrator failed

to perform his duty under the Act which duty is not discretionary”. The US Environmental statutes also confer
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powers on individuals to commence suits against the US or against a state agency to the extent permitted by the
Eleventh Amendment.!"?Where the citizen suit is successful, the effect is for the Court to mandate such agencies
to perform their functions.'"

Citizen enforcement suits are designed to protect the public interest and not exclusively the interest of the particular
citizen involved. In other words, the suits are filed in the public interest and the citizens must base their claims on
damage to the society, not solely to themselves. By this, the environmental laws and rights are upheld. In India,
for instance, citizens are granted unrestricted access to institute public interest law suits to defend their human and
societal rights. In the Indian case of Subash Kumarv.State of Bihar,'"“*the Supreme Court of India stated that public
interest litigation envisages legal proceedings for vindication or enforcement of fundamental rights of a group of
persons or community which are not able to enforce same due to incapacity, poverty or ignorance. Such litigation
cannot be employed to satisfy a personal grudge or enmity but geared towards social and economic justice, and
other matters affecting society in the court of law.

One of the mechanisms to facilitate citizen litigation is non-restriction of his right to sue for damages in a separate
action of the same subject matter. This is so vital because the plaintiff cannot recover damages in public interest
litigation. With the non-restriction of his rights, he can sue not only to enforce the statute for public interest but
also to claim damages in torts as regards lawyers’ charges, court fees, and expert witnesses where necessary.

In Nigeria, it seems this enforcement mechanism is non-existent in the legal system going by the fact that no
environmental statute contains an express provision for citizen enforcement of environmental laws/rights as it is
in other jurisdictions. NESREA Act 2007 which is a leading environmental statute in Nigeria confers a broad
enforcement powers on the Agency (NESREA) for the purposes of enforcing the Act.!'"Section 31 of the Act
specifically provides for the after-effect of obstructing an officer in the course of discharging his duties under the
Act. It attracts a fine of not less than N200,000 and additional N20,000 each day the offence persists for an
individual or to imprisonment of not more than one year, or both fine and imprisonment, but for a corporation, it
is a fine of N2m and additional N200,000 for everyday the offence continues. This provision falls within the
exclusive powers of the Agency to enforce. What of situations where the Agency exhibits indolence in the
discharge of its duties which has affected public interest? Can anyone take the responsibility to institute action
against either the Agency for such indolence or others for failure to comply with such regulations? The only

provision of the statute where citizen enforcement can be inferred is section 32(1) of the NESREA Act of 2007
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which provides that “a suit shall not be commenced against the Agency before the expiration of a period of one
month, after written notice of intention to commence the suit shall have been served on the agency by the intending
plaintiff or his agent and the notice shall clearly state the;

(a) Cause of action,

(b) Particulars of claim,

(c) Name and place of abode of the intending plaintiff, and

(d) Relief which he claims.”
The position is similar in the National Oil Spill Detection and Response Agency (NOSDRA) Act which uses the

P N3 29 ¢

same expressions as “cause of action,” “the particulars of claim,” “the name and place of abode of the intending

plaintiff” and “the relief which he claims™!!¢

as indicative of the statutory recognition of the citizens involvement
in the enforcement of the provisions of these statutes. Outside these inferences, other grounds upon which citizens
suits in Nigeria can be based include the relevant provisions of the 1999 CFRN (as amended) and the Criminal
Procedure Act.!'’Even the National Policy on Environment 1989 geared towards sustainable development of the
environment in Nigeria recognizes the important roles which the citizens, groups, and communities play in the
formulation and enforcement of environmental policies in Nigeria, only that their participation has been
undermined by the hostile activities of both the government and the multinational companies. The Fundamental
Rights (Enforcement Procedure) Rules, 2009, already discussed, provides that “the Court shall encourage and
welcome public interest litigation, though in human rights field,!'%and the applicant may include anyone acting in
the public interest. “Public interest” under the interpretation section “includes the interest of Nigerian society or
any segment of it in promoting human rights and advancing human rights law.”!"*These provisions can be invoked
in the enforcement of environmental rights in Nigeria, and so creates a participatory space for citizens, groups and

communities’ involvement in the process.

Conclusion
The crux of this work is a consideration of the legal regime of the enforcement of environmental laws in

Nigeria. We considered it imperative to evaluate the various modes of this enforcement which include
criminal enforcement, compliance, citizen’s enforcement, administrative enforcement and the legal regime
regulating such enforcements. The essay discovered that the enforcement of these laws is a responsibility

of all of us, both the government and the governed and not exclusive preserve of one person or body of
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persons.'?°That is why the means of enforcement is diverse and requires significant efforts. However, there
should be a clear commitment on the part of the government that wields the state power. It is its sole
responsibility to punish defaulters and ensure compliance to the laws. Secondly, the inherent inadequacies
of some of our environmental laws need to be urgently amended to make it more effective by way of
higher punishment and payment of reasonable damages that would serve as a deterrent to would be

offenders.

120 Hakeem ljaiya & Oyibe Tochukwu Joseph, “Rethinking Environmental Law Enforcement in Nigeria” in Beijing
Law Review, Jan. 2014, p. 318.



	coversheet_template
	NWAZI 2021 An appraisal of the mechanisms (AAM)

