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Abstract

Since the discovery of the commercial hydrocarbon deposit in 1956, Nigeria's
petroleum industry’s activities have dramatically increased. The industry now
contributes an average of two million barrels of crude oil daily to the global oil
market. However, while bringing this development, the industry has become a
source of misery for the oil-producing host communities, whose survival is
endangered by the scourge of pollution from associated gas flaring. Associated
gas (AG) flaring is widely acknowledged as a significant contributor to greenhouse
gas emissions, negatively impacting the environment and economy. Given its
adverse effects, governments of oil-producing nations and industries have a
responsibility to end flaring. Nevertheless, only a few such nations have
significantly reduced flaring, while in most other jurisdictions like Nigeria, flaring
continues to rise with increased oil production. In this regard, this study critically
investigates the appropriateness and effectiveness of the design and enforcement

of anti-gas flaring laws and the policy regimes currently operating in Nigeria.

The study provided a general overview of the research context and emphasised
the role of effective law and policy regimes in reducing flaring in Nigeria. It
critically analysed and addressed the following key issues: the role of appropriately
designed anti-gas flaring law and policy regimes, the effectiveness of regulatory
enforcement, and the institutional characteristics of an effective flaring regulatory
agency, among others. It also addressed other relevant factors which affect flaring
volumes like penalties, incentives, and the effects of contractual rights in
addressing AG flaring issues. The study argues that Nigeria currently has
appropriately designed law and policy regimes, but the enforcement is ineffective.
The study finds several reasons that have led to the ineffectiveness and
recommends measures that would help the country end gas flaring. The study
suggests that oil-producing nations should design and establish clear and precise
policies and legislation with independent regulatory agencies to avoid interference
and conflict of interest. It also recommends adequate penalties and incentives to

encourage effective enforcement of the AG flaring regulations.

Keywords: Petroleum, Gas flaring, Laws, Regulations, Policies, Design,

Enforcement, Appropriate, Effective, Nigeria.
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National Oil Detection Response Agency (Amendment) Bill, 2020

Petroleum Industry Bill 2012

Norway

CO, Tax Act 1991 Act 21 of December 1990 No. 72 relating to Tax on Discharge
of CO; in the Petroleum Activities on the Continental Shelf

Greenhouse Gas Emissions Trading Act, Act of 17 December 2004 No. 99
Relating to Greenhouse Gas Emission Allowance Trading and the Duty to
Surrender Emission Allowances

Petroleum Activities, Act of 29 November 1996. Last amended by Act 24 June
2011 No. 38 and translated November 23, 2012, 4-4

Regulation Relating to Measurement of Petroleum for Fiscal Purposes and For
Calculation of CO; Tax (The Measurement Regulation) of 1t November 2001, s
32

Regulations Relating to Resource Management in the Petroleum Activities
(Resources Management Regulation) of 18 June 2001, section 30

Regulations to the Act relating to Petroleum Activities, Laid down by Royal
Decree 27 June 1997 pursuant to Act 29 November 1996 No. 72 relating to

Petroleum Activities

Alberta-Canada

Directive 017: Measuring Requirements for Upstream QOil and Gas, s.4.1 AER
May 12, 2020, see also Directive 060 s. 5.5 and s. 3.2
Directive 019 Alberta ERCB
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e Directive 060 ‘Upstream Petroleum Industry Flaring, Incineration, and Venting”
as recently amended. Release date: May 12, 2020, Effective date: May 12,
2020,

e Guidelines For Flare Gas Measurement, Data Management, and Reporting
Obligations

¢ OQOil and Gas Conservation Act, Revised Statutes of Alberta 2000 Chapter O-6,
s. 1 and 7. Current as of June 7, 2017

e Responsible Energy Development Act (REDA), Statutes of Alberta, 2012
Chapter R-17.3 Current as of December 17, 2014

e Responsible Energy Development Act (REDA) 2013

United Kingdom

e Energy Act (as amended), 2016 s. 2 (3) & 8
e Energy Act 2011
e Petroleum Act, 1998, s. 3(3)

European Union

e 15t Daughter Directive AQ limit for SO2, NO2, NOx, PM, and lead (1999/30/EC)
1999.

e 2" Daughter Directive relating to CO and benzene (2000/69/EC) 2000.

e 3 Daughter Directive relating to O3 in ambient air (2002/3/EC) 2002.

e 4™ Daughter Directive relating to As, Ni, PAH in ambient air (2004/107/EC)
2004

e Ambient Air Quality Assessment and Management Directive (96/62/EC) 1996.

e Council Directive concerning integrated pollution prevention and control
(96/61/EC) 1996.

e Directive 2003/87/EC of the European Parliament and of the Council of
13 October 2003 establishing a scheme for greenhouse gas emission allowance
trading within the Community and amending Council Directive 96/61/EC

e Directive limiting emissions of certain pollutants into the air from large
combustion plants (88/609/EEC) 1988.

xxiii



e Directive of the European Parliament and the Council on ambient air quality
and cleaner air for Europe (2008/50/EC) 2008.

e Directive on air pollution by ozone (92/72/EEC) 1992.

e Directive on air quality limit values and guide values for SO2 and PM
(80/779/EEC) 1980.

e Directive on air quality standards for NO2 (85/203/EEC) 1985.

e Directive on limit values for lead in the air (82/884/EEC) 1982.

e Directive on the limitation of emissions of certain pollutants into the air from
large combustion plants (2001/80/EC) 2011.

United States

e Air Quality Act, 1967,

e Clean Air (Amendments) Act, 1963, 1970, 1977, and 1990 Code 42 - Title 1 -
Air Pollution, Prevention, and Control Part A - D ss 7401 - 7431, Sec 101 -
13, Section 113 US Code 7413

e US Air Pollution Control Act, 1955.

Regional and International Instruments

e African Charter on Human and Peoples' Rights (Ratification and Enforcement)
Act, 1986.

e Convention for Cooperation in the Protection, Management and Development
of the Marine and Coastal Environment of the Atlantic Coast of the West,
Central and Southern Africa Region and Protocol concerning Cooperation in
Combating Pollution in Cases of Emergency (Abidjan Convention 23 March
1981 in Abidjan, Cote d'Ivoire and went into effect on 5 August 1984, amended
2008).

e Convention for the Protection of the Marine Environment of the North-East
Atlantic, Sept. 22, 1992, 32 I.L.M. 1069 (Hereinafter OSPAR Convention).

e Declaration of the United Nations Conference on the Human Environment, 16
June 1972

e Kyoto Protocol to the UNFCCC 1997 entered into force on 16 February 2005

e Montreal Protocol on the Substances that Deplete the Ozone Layer 1987

e Paris Agreement, 2015
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Rio Declaration on Environment and Development was declared in Rio de
Janeiro on 3-14 June 1992

The Calabar Protocol on “Sustainable mangrove management” adopted and
endorsed on Tuesday, July 2", 2019, by the Abidjan Convention in
Yamoussoukro, the Republic of Coéte d'Ivoire.

The Grand-Bassam Protocol on Pollution from the “Land-based sources and
activities (LBSA)” was adopted and endorsed on Tuesday, July 2", 2019, by
the Abidjan Convention in Yamoussoukro, the Republic of Coéte d'Ivoire.

The Malabo Protocol on “Environmental norms and standards related to
offshore oil and gas activities (Offshore protocol)”, adopted and endorsed on
Tuesday, July 2", 2019, by the Abidjan Convention in Yamoussoukro, the
Republic of Céte d'Ivoire.

The Pointe Noire Protocol on “Integrated coastal zone management (ICZM)”,
adopted and endorsed on Tuesday, July 2", 2019, by the Abidjan Convention
in Yamoussoukro, the Republic of Céte d'Ivoire.

United Nation Environment Programme (UNEP), ‘New Abidjan Convention
Protocols to Transform Continent’s Ocean Governance’ (UNEP
Statement 12t July 2019)

United Nations Convention on Biological Diversity 1992

United Nations Framework Convention on Climate Change entered into force
on 21 March 1994.

United Nations Framework Convention on Climate Change, 21 March 1994
United Nations, COP 26 - The Glasgow Climate Pact. UN Climate Change
Conference, UK 2021.

Vienna Convention on the protection of the Ozone 1985
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CHAPTER ONE - General Background of the Study

1.1 Introduction

Gas flaring during oil exploration and production is a serious environmental
problem and resource management failure facing the world today. It has been
estimated that oil and gas-producing nations have flared between 140 -170 bcm
since 1990 (see figure 1.1 below). This is a significant waste of valuable resources
that could be put to productive use to support oil-producing nations’ economies.
There are many reasons for continued gas flaring globally, and one of such major
reasons unearthed by the World Bank is the lack of appropriate and effective anti-
gas faring regulations that could help end the practice of flaring. Therefore, the
rationale for carrying out this study is to investigate whether Nigeria’s anti-gas
flaring law and policy regimes have been appropriately designed and effectively
enforced to achieve the country’s objective of ending gas flaring and unlocking

gas potentials.

Consequently, this chapter introduces the study's general background, subdivided
into different but interrelated parts. The first part provides the gas flaring overview
and trends, the way forward on routine flaring and the role law, policy, and
regulatory regimes could play in ending AG flaring. While laying the background
for the study, the next parts present the study's aim, central question, objectives,
significance, and contribution to the body of knowledge. The next part introduces
the links between the concepts and theories chosen in analysing the
appropriateness and effectiveness of Nigeria's anti-gas flaring law and policy
regimes. The penultimate part introduces the methodology and methods that the
study adopted in analysing the regimes and explains the rationale and the study's
fundamental concepts. The final part discusses the plan and structure of the

thesis.



1.2 General Overview, Trends, Impacts, and the Way Forward for Gas

Flaring Around the Globe
1.2.1 General Overview

Natural gas is sometimes produced as a by-product of oil extraction known as
'‘associated gas’ (AG). Without appropriate and effective law and policy measures,
operators normally choose to use the gas on-site, reinject it into the reservoir, or
release it as methane into the atmosphere.! Releasing the gas directly into the
atmosphere is often preferred for the operators because it's cheaper.? Thus, this
process is known as 'flaring or venting', in which the produced AG is not put to
any productive use. Technically, gas flaring is the controlled combustion of natural
gas for operational, safety, or economic reasons.3 In other words, it is the
controlled burning of natural gas, either AG or non-associated gas (NAG), that
takes place during production and processing activities. There are many reasons
why flaring became necessary for upstream activities. The two most notable
reasons are operational and safety or economic reasons, especially when there is
no market nearby or where economic factors require early oil production before

natural gas capture.*

Operational and safety flaring is generally short-term low volume and necessary
to ensure safe operating practices. This flaring category could be captured and
stored as a safety hazard and is often released for safety reasons.® The other
category i.e., for economic reasons relatively flares large volumes of AG, either
temporarily or long-term, and has a severe economic and environmental impact.

This category of flaring is generating the most concern around the globe and is,

4

1 The World Bank, Guidance on Upstream Flaring and Venting Policy and Regulation
(2009), Global Gas Flaring Reduction (a Public-Private Partnership), March 2009
Washington DC.

2 Ibid

3 Intergovernmental Panel on Climate Change, “The Report of the Working Group 1 of the
IPCC, Survey for Policy Makers.” (IPCC. 2001). The act of flaring releases many air
pollutants into the atmosphere, including greenhouse gases, methane, carbon dioxide,
and other volatile organic compounds which harm the environment and human health.

4 The US Department of Energy, ‘Natural Gas Flaring and Venting: States and Federal
Regulatory Overview, Trends and Impacts,” Report compiled by the Office of QOil and
Natural Gas and the Office of Fossil Energy, June 2019.

5 Ibid.



therefore, the primary focus of this study.® In short, the flaring of this category
may continue persistently if it is not tackled by appropriate law and policy
measures.’ Since 2009, the World Bank has reported that this category of flaring
continues unabated due to many factors that cut across regulatory and non-
regulatory measures. Thus, prominent reasons include the limited legislative,
regulatory, and contractual frameworks for AG and NAG, ineffective fiscal terms,
an underdeveloped domestic gas market, limited investment in gas utilisation
projects; and multiple stakeholders' lack of coordinated actions.® Therefore, it may
be suggested that both NAG and AG flaring could be reduced or perhaps prevented
using appropriately designed laws and policies and effectively enforced regulatory

regimes.
1.2.2 Global Gas Flaring Trend

At present, there seems to be a level of uncertainty as to the actual volume of
natural gas flares annually around the globe. Several commentators, including
Gervet find that the main source of uncertainty was the withholding of information
by the flaring nations.® The International Energy Agency (IEA) also found that a
lack of monitoring equipment and limited oversight makes it difficult to quantify
the amount of gas flaring precisely.!® The 2020 flaring release based on the Global
Gas Flaring Reduction Partnership's (GGFRP's) satellites estimates that global
flaring has decreased by 5% (i.e., from 150 billion cubic metres (bcm) in 2019 to
142 bcm).!! However, the decrease could be attributed to an oil production decline
of almost 8% in that year. For years, the gas flaring trend has usually increased
whenever oil production rises and decreases with production decrease. For

instance, when oil production increased in the last two years, the global flaring

6 Ultimately, large long-term volumes of AG flaring are proving unsustainable and
economically unjustifiable, requiring appropriate and effective law and policy measures to
end the practice.

7 The US Department of Energy (n. 4).

8 The World Bank (n. 1)

°Bruno Gervet, ‘Gas Flaring Emissions Contributes to Global Warming’ (2007), Renewable
Energy Research Group, Lulea University of Technology.

10 International Energy Agency (IEA), Flaring Emissions — Monitoring and Reporting Flaring
Volumes. Tracking Report June 2020. Available at: < https://www.iea.org/reports/flaring-
emissions> accessed 25/03/2021.

11 The World Bank, ‘Global Gas Flaring Tracker Report’ . Published 28" April 202.” Available
at: < https://www.worldbank.org/en/topic/extractiveindustries/publication/global-gas-
flaring-tracker-report> accessed 21/09/2021.
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https://www.worldbank.org/en/topic/extractiveindustries/publication/global-gas-flaring-tracker-report

also increased by 3.2 (i.e., from 145 billion bcm in 2018 to 150 bcm in 2019).12
Equally, when there was an increase in oil production in 2018, gas flaring increased
from 140.5 bcm in 2017 to 145 bcm.!® Data Analytics Business Brainnwave
guantified the global monetary value loss to gas flaring in 2018 as $16.4 billion.*
In contrast, PwC estimates the monetary value loss at $20 billion that year. Nigeria
alone lost $762 million out of the global loss in the year, around 4% of the total

global loss.®>

Furthermore, the US energy outlook in 2004 projected that global annual
emissions would increase by 60% from 1990 to 2025 because of the likely increase
in oil and gas production.'® The year 2020 witnessed a dramatic turning point,
with oil demand dropping by 4.5%, gas by 2.3%, and emissions from energy use
decreasing by 6.3%: the largest decline since 1945.17 Nevertheless, it is
indisputable that as of 2020, the total amount of gas flared globally remains
approximately in line with 1990 levels (see figure 1.1 below). An empirical study
by Elvidge et al. observed that between 1990 and 2010, flaring remained mostly
unwavering, around 140-170 bcm. Even though it fell by around 19% from 2005
to 2008, an achievement led by gas flaring reduction in Russia and Nigeria, it was
observed that oil production declined in both countries. Therefore, it could likely

be the primary reason gas flaring also dropped within that period.®

12 The World Bank, ‘Global Gas Flaring Reduction Partnership - Published Estimates from
satellite data 2019, Available at: <
https://www.worldbank.org/en/programs/gasflaringreduction#7> accessed 04/09/2020.
13 Gtatista, ‘0Oil Production World Wide from 1998 to 2020'. Available at:<
https://www.statista.com/statistics/265203/global-oil-production-since-in-barrels-per-
day/> accessed 21/09/2021. Thus, oil production increased from 92.568 million barrels
per day (b/d) in 2017 to 94.852 million b/d in 2018. Therefore, there was also gas flaring.
14 Energy Reporter, ‘Flaring burned enough gas in 2018 to power every UK home’, dated
17/09/2019, accessed 29/03/2020

15 pwC, ‘Assessing the Impact of Gas Flaring on the Nigerian Economy’ (2019)
PricewaterhouseCoopers Publication. Available at: <
https://www.pwc.com/ng/en/assets/pdf/gas-flaring-impactl.pdf> accessed 05/09/2020
16 The United States Energy Information Administration (The US-EIA), ‘Annual Energy
Outlook 2004: With Projections to 2025’ DOE/EIA-0383 (2004) US Department of Energy.
17 BP ‘Statistical Review of World Energy 2020’, 70t Edition pp 1-5. This is the largest
emission decrease since the end of World War 1I, as the imposition of lockdowns around
the world decimated transport-related demand. As BP review suggested, this rate of
decline in emissions last year is similar to what the world needs to average each year for
the next 30 years to be on track to meet the aims of the Paris Agreement.

18 Christopher D. Elvidge et al, ‘A Fifteen Year Record of Global Natural Gas Flaring Derived
from Satellite Data’ (2009), 2 Energies Journal at 595-622.
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Figure 1.1: Global Gas Flaring Trend 1994 - 2020.

Global Gas Flaring Trend 1994 - 2020 (bcm)

Data Source: NOAA & GGFR Satellites.®

Overall, figure 1.1 shows that the amount of gas flared worldwide has remained
largely constant within the range of 140 and 170 bcm from 1994 to 2020. Though
there was some decrease in gas flaring between 1999 to 2002, it increased by
more than 10% from 2002 to 2005 and then declined for three consecutive years
before rising again in 2009. Accordingly, from 2010 to the present, the flaring
volumes remain stagnant at 140-150 bcm. Therefore, effective flaring reduction
policies, complementary regulatory actions designed to remove international and
domestic market barriers, and effective enforcement of the flaring regulations
would help bring the volumes down. As the World Bank suggested, this is
especially important for projects that use associated gas where the economics are
often marginal. In such cases, easing the market’s constraints can usually change

investments from marginally negative to marginally positive.2°

19 NOAA, National Centres for Environmental Information, ‘Global Gas Flaring Estimates -
Global/Country Results 1994-2010. Available at:<
https://ngdc.noaa.gov/eog/interest/gas flares.html> accessed 29/03/2019 also ibid (n
11). The set of data were obtained based on satellite tracking. The estimates were based
on Defense Meteorological Satellite Program Operational Line Scan System (DMSP-OLS)
and Moderate Resolution Imaging Spectroradiometer (MODIS) satellite measurements.
20*The Global Gas Flaring Reduction Initiative’ report on consultation with stakeholders at
the Global Gas Flaring Reduction Initiative Conference, held on 15-16 April 2002 at the
Holmenkollen Park Hotel in Oslo, Norway.
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1.2.3 Nigeria’s Gas Flaring Trend

Gas flaring in Nigeria's petroleum industry is not an uncommon issue; over the
years, the country has preferred oil production to gas. Therefore, gas was only
incidental to the exploration and production of oil, which is why the country had
previously witnessed persistent gas flaring in large volumes. Though there are
discrepancies in reporting the flared gas in Nigeria, it is irrefutable that a
considerable volume is still flared in the country. Recently, Nigeria accepted that
it's not adequately monitoring the AG's volumes and that in a real sense, the gas
flaring volume is much higher than what the oil companies are reporting.?!
Consequently, studies have investigated the gas flaring trend in Nigeria. For
instance, Madueme’s study investigated the flaring trend between 1965 to 2008.
The study finds that flaring activities were significantly lower before the '80s than
from the '80s to 2008.2? Similarly, other studies by Sonibare & Akeredolu, and
Malumfashi both argue that though the percentage of gas utilisation had increased
from 1970 to 2008, the flaring volume remained high.2* The trend continues until
the present time, though the figure fluctuates in recent years; nevertheless, a

considerable amount is still flaring despite the recorded progress.

Nigeria has achieved significant progress over the past 15 years, reducing its gas
flaring volumes by 70 per cent in 2020 (see figure 1.2 below).?* Nevertheless, a
study by Hassan and Kouhy that investigated factors responsible for fluctuations
in carbon dioxide (CO;) emission due to gas flaring in Nigeria discovered that the

progress recorded resulted from factors other than effective regulations. The duo

21 Dr Ibe Kachikwu is Nigeria’s former Minister of State for Petroleum Resources, and made
the remark at the Gas Competence Seminar titled ‘Towards Ending Gas Flaring and
Unlocking Gas Potential in Nigeria’, organised by Nigeria in collaboration with the World
Bank and International Gas Union, held at Abuja on 13-14 December 2016.

22 Dr Stella Madueme, ‘Economic Analysis of Wastages in the Nigerian Gas Industry
(2010), 2 (4) International Journal of Engineering Science and Technology at 618-624.
23 ].A Sonibare & F.A Akeredolu, ‘Natural Gas Domestic Market Development for Total
Elimination of Routine Flares in Nigeria’s Upstream Petroleum Operations’ (2006), 34
Energy Policy at 743-753, and Garba I. Malumfashi, ‘Phase-Out of Gas Flaring in Nigeria
by 2008: The Prospects of a Multi-Win Project’ (2008), National Petroleum Corporation
Publication.

24 Nigeria was the world’s largest gas flaring country in 2004 and is now the seventh
largest country in the world. This shows considerable progress, but a lot still needs to be
done to rid the country of gas flaring entirely like Norway and other successful jurisdictions.
See Gervet (n 9).
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maintains that Nigeria's anti-gas flaring regulations have an insignificant impact
on the documented reduction.?> The study concludes that the failure of Nigeria's
flaring regulations to make a meaningful impact on the reduction so far recorded
exposes the weakness of the country's anti-gas flaring legal regime and its
attendant inefficient enforcement mechanisms.

Figure 1.2: Nigeria’s Trend showing AG produced, utilised, and flared (mscm)

Figure 1.2: Nigeria's Flaring Trends 1990 - 2020 (Mscm)

100,000
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Data Source: NNPC archived data.2®

Figure 1.2 data was obtained from the NNPC archived data source. Although the
data were initially computed using the standard cubic metres model between 1964
to 2003. From 2004 upward, the country started computing it using the standard
cubic feet model. Therefore, to be uniform in reporting the data, the data from
2004 to 2020 were converted into standard cubic metres. A common conversion
formula of 0.0283168466 was used in multiplying the given standard cubic feet
into the metre.?” While it is worth celebrating that figure 1.2 shows that gas flaring
has been declining in Nigeria modestly, the trend seems relatively slow, weak, and
far from irreversible. Therefore, a concerted effort is required to curtail gas flaring

due to its negative impact on the global environment.

25 Aminu Hassan and Reza Kouhy, ‘Gas Flaring in Nigeria: Analysis of Changes in its
Consequent Carbon Emission and Reporting’ (2013), 37 Accounting Forum at 124-134.

26 Nigerian National Petroleum Corporation, ‘Annual Statistics Bulletin’ available at<
Annual Statistics Bulletin (nnpcgroup.com)> accessed 29/09/2021. The data from 1990-
1997 were provided in abstract as there was poor management of information on the
actual of volumes of the produced, utilised and flared gas at the time. Madueme (n 22).
27 See https://byjus.com/cubic-foot-to-cubic-meter-calculator/ and
https://www.thecalculatorsite.com/conversions/liquidvolume/cubic-feet-cubic-
meters.php.
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1.2.4 Negative Impacts of Gas Flaring

It is generally acknowledged that flaring contributes significantly to the
concentration of greenhouse gas (GHG) emissions and, therefore, contributes to
global warming.?® As figure 1.1 shows, global gas flaring remains persistently high
and thereby negatively impacts the climate system. It wastes potentially valuable
resources and contributes as much to the atmosphere's GHG concentration, thus
adding considerably to climate change.?® The Intergovernmental Panel on Climate
Change (IPCC) observed that global gas flaring is a major source of black carbon,
which causes global warming, has adverse effects on the environment and affects
the health of local communities. It also raises a broad spectrum of sociopolitical
and even human rights-related consequences. Consequently, flaring practices
have been adjudged to be a challenging environmental pollution facing today's

global environment.3°

Similarly, another IPCC report finds that recent GHG emissions are particularly
problematic and the highest in global history. The report estimates that the
magnitude of methane emissions from flaring could contribute to climate change
over 25 times as much as other sources in the next 100 years.3! Although some
gas flaring nations like Norway, Alberta Canada, and the UK provided some
effective regulatory measures to deal with the hazardous waste, there is still
significant concern about the volumes of gas flared in many other oil-producing
nations like Nigeria. Consequently, the negative impacts of flaring on the
environment and human health, as economic waste: Nigeria's sociopolitical and

human rights-related issues are examined below.

28 Tbid IPCC 2001 (n 3).

22 The World Bank, Guidance on Upstream Flaring and Venting Policy and Regulation
(2009), Global Gas Flaring Reduction (a Public-Private Partnership) March 2009
Washington DC

30 IPCC, 2001(n 28).

31 IPCC, ‘AR5 Synthesis Report: Climate Change 2014’ (2014). This Synthesis Report is
based on the reports of the three Working Groups of the Intergovernmental Panel on
Climate Change (IPCC), including relevant Special Reports. It provides an integrated view
of climate change as the final part of the IPCC's Fifth Assessment Report (AR5) 2014.
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1.2.4.1 Gas Flaring as an Environmental and Health Problem

The World Bank observed that gas flaring is a global environmental issue and one
of today's most challenging types of environmental pollution. The process releases
methane and CO; directly into the atmosphere.3? Therefore, the environmental
problems caused by flaring are more global, regional, and local. It, therefore, has
severe effects on both oil-producing and non-oil-producing nations and is
projected to worsen during the 215t century.33 According to the US-EPA, the effects
are enormous and not well summarised by a global warming potential.3* A recent
empirical investigation by Ismail and Umukoro on the environmental and health
impacts of gas flaring in Nigeria observed the likely magnitude and extent of
pollution across the Niger-Delta. The study finds that these pollutants cause
acidity and temperature increase, directly affecting the environment and human
health.3>

Furthermore, studies by Abdulkadir et al. and Ajugwo observed that the effect of
flaring on Nigeria's Niger-Delta environment is highly challenging. This is because
a large quantity of CO; is released, which gives rise to atmospheric contaminants
that acidify the soil and thus deplete its nutrients. It also damages lakes and
streams as well as vegetation.3® A study by Julius shows that flaring alters the
area's vegetation, replacing it with stubborn elephant grasses that thrive in a very
harsh environment and lead to low crop yields.3” As a result, Iyiola and Oyewa's
study shows a 100% total loss of crops around flare sites within 100-200 meters,

40% within 1 kilometre, and 25% within 2 kilometres.3® Besides, the Federal

32 The World Bank, 2009 (n 1).

33 Mohammad Soltanieh et al., ‘A review of Global Gas Flaring and Venting Impact on the
Environment: Case Study of Iran’ (2016), 49 488-509.

34 The United States Environmental Protection Agency (the US-EPA) Report to US Congress
- March 2012.

35 Ismail Olawalwe Saheed and G.E Umukoro, ‘Global Impact of Gas Flaring’ (2012), 4 (4)
Energy, Power Engineering, 290-302.

36 M. Abdulkadir, A. G Isah and Y. Sani, ‘The Effect of Gas Flaring on the Environment and
its Utilization (A case study of selected villages in Niger-Delta area of Nigeria)’ (2013),
Journal of Basic and Applied Scientific Research, and Anslem O. Ajugwo, ‘Negative Effects
of Gas Flaring: The Nigerian Experience’ (2013), 1 (1) Science and Education Publishing.
37 Oseji Otutu Julius, ‘Environmental Impact of Gas Flaring within Umutu-Ebedei Gas Plant
in Delta State, Nigeria’ (2011), Archives of Applied Science Research — Scholars Research
Library.

38 G, lyiola and M. Oyewa, ‘Gas Flaring, Transportation and Sustainable Energy
Development in the Niger-Delta Nigeria’ (2011), 33 (1) Ecology Journal.
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Government of Nigeria (FGN) also acknowledged the environmental effect of AG

flaring in its initial national statement to the UNFCCC.>°

Besides its adverse environmental effects, flaring negatively impacts human
health due to exposure to the emitted hazardous pollutants. Orimoogunje et al.
found that such pollutants cause negative health impacts, including cancer,
neurological diseases, deformities in children, lung damage, and skin problems.4°
Kindzierski’s study also finds that flaring emissions cause some adverse changes
in haematological parameters, leading to anaemia, pancytopenia, and leukaemia
diseases.*! Some of these health challenges have also occurred here in the UK,
where the Environmental Regulator received around 1,400 complaints from people
living in areas surrounding the flaring sites. Some complaints included breathing
difficulties, headaches, sore eyes, and concerns about the communities' rare and
common cancers. The UK Regulator had issued a final warning letter to the
operators (ExxonMobil and Shell), requiring an immediate stop to the flaring,

describing it as "preventable and unacceptable".4?

Moreover, a study carried out in the Niger-Delta, Nigeria, found that the harmful
effect of the byproducts of AG flaring is linked to low birth weight, anaemia, bone
marrow damage, decreased immune system, and internal bleeding.%?
Correspondingly, a recent study by Olusegun et al. revealed that improper
management in Nigeria’s petroleum sector has harmfully impacted human health
and the environment of the Niger-Delta. Therefore, the study recommended that

the FGN should review the country's anti-gas flaring laws, ensure effective

3% Federal Republic of Nigeria, Nigeria’s First National Communication Under the UNFCCC
- November 2003. The country acknowledged that "gas flaring and the resultant problems
of ecosystem heat stress, acid rain, and acid precipitation have prompted the destruction
of freshwater and forest resources in the coastal area of the country".

40 0.0.I1. Orimoogunje et al, ‘Perception on Effect of Gas Flaring on the Environment’
(2010), 2 (4) Research Journal of Environmental and Earth Sciences, Soltanieh et al.
(n14).

41 W.D Kindzierski , ‘Importance of Human Environmental Exposure to Hazardous Air
Pollutants from Gas Flares’ (2000), 8 Environmental Review.

42 Angie Brown, ‘Mossmorran: Almot 1,400 Compaints Over Chemical Plant’s Flaring’, BBC
Scotland, Edinburgh and East Reporter, 30" August, 2019. Available at:
<https://www.bbc.co.uk/news/uk-scotland-edinburgh-east-fife-49523673> accessed on
02/09/20109.

43 Emeka Ojijiagwo et al., ‘Economics of Gas Flaring to Wire Technology Applied in Gas
Flasre Management’ (2016), 19 (4) An International Journal of Engineering and Science
Technology.
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implementation of flare-out policy, and provide adequate funding for regulators to

deal with violators appropriately.**
1.2.4.2 Gas Flaring as an Economic Waste

Apart from its adverse effect on the environment and human health, AG flaring
causes a monumental waste that any serious government cannot tolerate. This is
because such gas could support economic growth and progress. The UNDP and
the World Bank have observed that the overall global wastage from gas flaring
and venting amounted to about $30.6 billion annually (about $3 billion was
estimated to have been lost annually through flaring in Sub-Saharan Africa).
Nigeria alone loses almost $2.5 billion annually, amounting to 75% of the total
loss in Sub-Saharan Africa.* Farina argued that the gas wasted in Nigeria can be
utilised for enough electricity generation to solve the Nigerian electricity problem;
in contrast, more than 60% of Nigeria's population lacks reliable electricity
access.*® The World Bank also finds that Nigeria's annual gas flaring wastage is
sufficient to generate more than twice the country's electricity needs.*’ The global
gas flares could provide enough or more than the African continent's current
annual electricity consumption.*® Therefore, it is submitted that flaring is massive
economic sabotage and a waste of potentially valuable resources which could be

put to productive use.
1.2.4.3 Gas Flaring as a Sociopolitical Problem

In most oil-producing developing countries, flaring has been the leading cause of
insecurity and other social vices. Watt postulated that the continued practice of

flaring makes the host communities feel neglected and, as a result, resort to

44 Ayejuyo O. Olusegun et al., ‘The Impact of Gass Flaring and Venting in Nigeria and
Management Options: A Case Study of Oil Producing Areas’ (2014), 4 (2) Journal of
Biodervisity and Enviornmental Sciences, 27-36.

45 Energy Sector Management Assistance Program, ‘African Gas Initiative Report’,
UNDP/World Bank Initiative 2001.

46 Michael M. Farina, ‘Flare Gas Reduction - Recent Global Trends and Policy Consideration’
(2011), GE- Global Strategy and Planning.

47 The World Bank, UN Human Development Index - Nigeria Economic Report 2013.

48 The World Bank, ‘New Data Reveals Uptick in Global Gas Flaring’ Press Release
December 2016.
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militancy and pipe vandalization.*® The Niger-Delta militants in Nigeria usually cite
the unwillingness of the government to stop gas flaring as the major reasons for
their continued destruction of oil and gas facilities, oil production sabotage, and
the kidnapping of expatriates.>° Besides, the campaign to end AG flaring in Nigeria
has given birth to many pressure groups like the Movement for the Emancipation
of Niger-Delta (MEND) and the Movement for the Survival of Ogoni People
(MOSOP). This is in addition to other non-governmental organisations
campaigning against the oil companies’ destructive activities, like Human Rights
Watch (HRW), Environmental Rights Action (ERA), and Friends of the Earth, etc.”!

1.2.4.4 Gas Flaring as a Breach of Human Rights

Environmental pollution has real practical human rights implications in the form
of environmental destruction and degradation, as well as physical abuses carried
out by the oil companies through their local agents and the Government. A joint
study by Climate Justice Programme/Environmental Rights Action reported a link
between agitation to end gas flaring and various unlawful arrests, detention,
killings, and maiming of the locals who oppose the practice of flaring by industry
players.>? Another HRW systematic investigation into human rights abuses by oil
companies in Nigeria with the backing of Nigerian government security forces
found a correlation between the human rights violations and the agitation for a
polluted-free environment in the host communities.>® In the celebrated case of

Gbemre V. Shell,>* the Nigerian federal high court held that gas flaring violates

4% Michael J. Watt, Contested Communities, Malignant Markets, and Gilded Governance:
Justice, Resource Extraction, and Conservation in the Tropics’, in Charles Zerner, People,
Plants, and Justice: The Politics of Nature Conservation (CUP, 2000) 21-82.

50 Marcus O. Edino, Godwin N. Nsofor and Leonard S. Bombom, ‘Perception and Attitudes
Towards Gas Flaring in Niger-Delta, Nigeria’ (2009) Springer.

51 Mark Olise and Tonye Nria-Dappa, ‘Overcoming Nigeria’s Energy Crises — Towards
Effective Utilisation of Associated Gas and Renewable Resources in the Niger Delta’ (2009),
Social Action Briefing No. 2.

2 The Climate Justice Programme & Environmental Rights Action, ‘Gas Flaring in Nigeria:
A human Rights, Environmental and Economic Monstrosity’ (2005), ERA and the CJP Joint
Publication.

53 Bronwen Manby, The Price of Oil - Corporate Social Responsibility and Human Rights
Violations in Nigeria’s Oil Producing Communities (1999), Human Rights Watch. The
violation of the host communities' human rights is partly because of the agitation by the
locals to pressurise the oil companies to end the AG flaring.

54 Jonah Gbemre & Others v Shell Petroleum Dev. Company of Nigeria & Others Suit NO:
FHC/CS/B/153/2005, Federal High Court, Benin City Division, Judgment of 14/11/2005.
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the host communities' human rights under the Nigerian constitution and ACHPR.>>
Although the court ordered the stoppage of gas flaring, gas flaring is still

happening in Nigeria, and therefore a strategy to end the practice is required.
1.2.5 The Way Forward

Having examined the significant trends of flaring worldwide and their negative
impact, especially in developing countries, the question may now be raised: what
is the way forward? How could the flaring nations avoid the negative impact of
flaring highlighted above? In other words, is there any appropriate and effective
way to end this gas flaring problem? The answer to these questions is simple: AG
utilisation could be an appropriate and effective solution because it could
potentially reduce GHG emissions and simultaneously improve the flaring nations'
economies. Guven et al. find that there are principally three alternative routes for
AG utilisation. Firstly, the AG could either be reinjected into the reservoir to
maintain pressure and enhance oil recovery or stored in underground formations.
Secondly, it could be used for energy in the production facility or nearby facilities.
Thirdly, it could be collected, cleaned, and sold (e.g., LNG or LPG).>® These three
routes serve as alternatives to utilisation and management for oil-producing

nations.>’

Consequently, choosing any of the alternatives above depends on many factors:
for instance, the strategic location of the industry and its proximity to the
international market; the upstream conditions such as field characteristics and the
oil-to-gas ratio; offset opportunities downstream for the recovered AG; as well as
the energy demand of the production facility. Nevertheless, the overall success of
the alternatives would largely depend upon the law and policy regimes creating
an enabling environment to achieve these alternatives.>® Therefore, gas flaring

nations need to develop appropriate anti-gas flaring laws and policy regimes that

5> See also the case of Social and Economic Right Action Center (SERAC) AND Center for
Economic and Social Rights (CESR) V Nigeria 155/96. Available at: <
http://caselaw.ihrda.org/doc/155.96/view/.> accessed on 21/08/2018.

56 Buzco B. Guven et al., Gas Flaring and Venting: Extent, Impacts and Remedies (James
A. Baker III Institute For Public Policy of Rice University, 2010).

57 Ibid.

58 Atle Chr. Christiansen and Torleif Haugland, ‘Gas flaring and Global Public Good’ (2001),
FNI Report Submitted to the Norwegian Ministry of Foreign Affairs.
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would provide an enabling environment for IOCs to invest in gas utilisation
projects.>® Accordingly, this overview provides a background to the current study
and its associated problems. The overview was undertaken to give a platform from

which to discuss the study's background and problem statements.

1.3 The Need for an Appropriate and Effective Regime

The World Bank suggested that the essential structures of any anti-gas law and
policy regimes should be determined by each country's environmental and
economic needs, objectives, and unique circumstances.®® Therefore, the legal,
fiscal, contractual, and regulatory frameworks governing the regime of a country
must be desighed in such a manner to encourage inward investment in AG
reduction and utilisation projects.®! However, such regimes’ success would largely
depend on not only how appropriately it was designed but how effectively
enforced®?. Ackerman and Hassler, Kamieniecki, Vogel, Gunningham, Kagan, and
Thornton have all suggested that the design of an environmental law regime must
undoubtedly reflect the outcome of a struggle between the affected and organised
interests. As such, businesses' interests must be considered while designing a
regime to induce compliance with environmental law, regulations, and standards.
Therefore, designing an appropriate anti-gas flaring legal regime under today's
competitive circumstances is a challenging task that requires recognition and the
accommodation of many diverging interests. In particular, the regime's objectives
must capture the interests of the host government, the oil companies, the host

communities, and all other industry stakeholders.®3

5% The World Bank, Guidance on Upstream Flaring and Venting Policy and Regulation’
(2009), GGFRP March 2009 Washington DC.

60 The World Bank 2009 (n 1).

61 The World Bank, Regulation of Associated Gas Flaring and Venting: A Global Overview
and Lessons’ (2004) Global Gas Flaring Reduction (a Public-Private Partnership), Report
Number 3 Washington DC.

62 Ibid.

63 Bruce A. Ackerman and William T. Hassler, Clean Coal/Dirty Air: Or How the Clean Air
Act Became a Multi-Billion Dollar Bail-out for High-sulphur Coal Producers and What should
be done about it, (Yale University Press, 1981) 166; Sheldon Kamieniecki, Corporate
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Furthermore, besides having an appropriately designed regime, effective
enforcement should also be considered an essential element of the regime.®* This
is because no matter how appropriate the regime's design may be, the objective
can only be realised if the regime is effectively enforced. The effective enforcement
of environmental regulations is crucial for proper environmental management
because legislation and regulations are only as good as their enforcement.®> The
World Bank’s panel of experts believes that enforcement is a vital element of gas
flaring regulation. Regardless of the design's appropriateness, the regime is
unlikely to be effective unless regulatory breaches are identified and effectively
enforced by the regulator.®® Doing so may not only ensure and encourage
compliance with the gas flaring prohibition laws and regulations; it may also
induce oil companies to adopt environmentally responsible measures which are

not even required by the law.%’

Consequently, it is suggested that gas flaring nations need an appropriately
designed but effectively enforced anti-gas flaring regime to capture all
stakeholders' interests in the industry. The anti-gas flaring laws and policies
should be designed and enforced in such a way that would encourage oil
companies to end flaring. As one such country, Nigeria has a policy objective of
ending gas flaring and unlocking gas potential by 2020 (now shifted to 2030).%8
Therefore, it is submitted that for Nigeria to achieve this policy objective, the

country needs effective and efficient anti-gas flaring laws and policy regimes. Such

America and Environmental Policy: How often does Business get its Way? (Stamford
University Press 2006) 197; David Vogel, ‘The Hare and the Tortoise Revisited: The New
Politics of Consumer and Environmental Regulation in Europe’ (2003) 33 (4) British Journal
of Political Science 557-580; and Neil Gunningham, Robert A. Kagan and Dorothy
Thornton, Shades of Green: Business, Regulation and Environment (Stanford University
Press 2003) 20.

64 Cary Coglianese and Catherine Coursy, ‘Environmental Regulation’ in Peter Cane and
Herbert M. Kritzer, The Oxford Handbook on Empirical Legal Research’ (Oxford University
Press 2010), 449-455.

65 Liping Fang, Keith W. Hipel and D. Marc Kilgour, 1994 ‘Enforcement of Environmental
Laws and Regulations: A Literature Review’, in Keith W. Hipel and Liping Fang, Stochastic
and Statistical Methods in Hydrology and Environmental Engineering. Water Science and
Technology Library, vol 10/2. Springer, Dordrecht, 3.

66 The World Bank 2009 (n 1).

67 Coglianese and Coursy, (n 64).

68 The country has a policy objective of ending gas flaring and unlocking gas potentials by
2020, and this objective is contained in a policy document known as ‘The Federal Republic
of Nigeria, Ministry of Petroleum Resources — National Gas Policy — Nigerian Government
Policy and Actions 2017".
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regimes must be appropriately designed and effectively enforced to capture all
stakeholders' interests in the industry. In a nutshell, it should be regimes capable
of protecting the oil-producing environment and attracting more investment to
utilise the country's vast AG and NAG reserves without jeopardising the interest

of any stakeholder in the industry.
1.4 Statement of the Problem

Notwithstanding the above-stated regime's features, contemporary events
unfolding in Nigeria's petroleum industry have called into question the
appropriateness and effectiveness of Nigeria's anti-gas flaring law and policy
regime.® This is because an appropriately designed and effectively enforced
regime is expected to end routine flaring, protect the oil-producing environment
from the flaring’s adverse effect, and encourage investment in AG utilisation
projects. However, the reverse is the case in Nigeria's industry. Duruigbo aptly
described the country's petroleum industry situation as pathetic and horrible. He
laments that the gas is still being flared in Nigeria, and the deadlines for ending it
keep on shifting: each time the country imposes standards, penalties, and
deadlines, nothing good seems to come out of it.”° Nigeria had in 2014 issued a
statement permitting oil companies to continue flaring AG until 2020. According
to all the stakeholders, 2020 was the feasible year for the flare-out deadline.”!

However, the year 2020 has passed, and gas is still flaring in Nigeria.

Industry observers have long argued that an appropriately designed anti-gas
flaring regime is expected to end gas flaring and attract substantial investment in

utilisation projects.”? However, several efforts made by Nigeria to end AG flaring

6% The Nigerian Government has been trying to end gas flaring over the years, with the
flare out deadlines been repeatedly postponed. The most recent deadline had been
December 2012. See Adeola Yusuf, ‘FG Plans Another Shift for 40 Year-Old Gas Flaring
Deadline - Legal Loophole Created as Flaring Deadline Expires’, Daily Independent of
Nigeria, 09/06/2014.

70 Emeka Duruigbo, ‘The World Bank, Multinational Oil Corporations and Resource Course
in Africa’ (2005), 26 (1) Pa. J. Intl. Econ L.

71 Jamilu Ibn Mohammed, ‘Comparing Nigeria’s Legal Framework for Combating Gas
Flaring with that of Norway: Lessons for Nigeria’ (2016) 2(9), Imperial Journal of
Interdisciplinary Research 1252-1256.

72 Uchennan Jerome Orji, ‘Moving from Gas Flaring to Gas Conservation and Utilisation in
Nigeria: A Review of the Legal and Policy Regime’ (2014), OPEC Review 149.
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through both regulatory and non-regulatory measures have proved unsuccessful’3
For instance, it has introduced various laws that expressly prohibit AG flaring and
imposed fines as a penalty for violating the laws.’* Malumfashi observed inter alia
that the anti-gas flaring law and regulations were inherently flawed as oil
companies preferred to pay the fine and continued with the flaring.”> The penalties
increased in the 1990s but remained ineffective as oil companies considered gas
flaring the best economic option.”® The country later introduced fiscal incentive
packages for AG utilisation; however, none of these legislative efforts was good
enough to deter oil companies from flaring.’” The oil companies preferred paying
the paltry fines and continuing with flaring rather than utilising it. They argue that
it is financially riskier for them to utilise AG and that the incentive packages were

inadequate to encourage investment in gas utilisation projects.”®

The country recently made a significant effort to combat AG flaring when it passed
the controversial Petroleum Industry Bill (PIB).”? The new legal framework
repealed the Associated Gas Re-injection Act 1979, among others, and thus
became the current significant legal framework regulating gas flaring in Nigeria.®°
The development aimed to improve transparency and accountability, end gas
flaring, and promote gas utilisation, among other objectives. Additional
amendments relating to gas flaring are still pending, without any certainty as to
whether they will be passed or withdrawn to avoid duplication. This legislative
uncertainty regarding having a firm and stable legal regime has created

uncertainty and confusion about the future of the country’s petroleum industry

73 Garba I. Malumfashi, ‘Phase-Out of Gas Flaring in Nigeria by 2008: A Prospect of Triple
Advantage’ (2008) National Petroleum Corporation Publication

74 Petroleum Act, 1969, Petroleum (Drilling and Production) Regulations, The Petroleum
Amendment Decree 1973.

75> Ibid Malumfashi (n 73).

76 The Associated Gas Re-Injection (Amendment) Decree 1985.

77 Associated Gas Framework Agreement (AGFA) 1992 and Nigerian Liquefied Natural Gas
(Fiscal, Incentives, Guarantees and Assurances) Act LFN 2004.

78 Mark Olise and Tonye Nria-Dappa, ‘Overcoming Nigeria’s Energy Crises — Towards
Effective Utilisation of Associated Gas and Renewable Resources in the Niger Delta’, Social
Action Briefing No.2 2009.

72 The Nigerian President on 16 August 2021 assented the long-awaited Petroleum
Industry Bill and now the Petroleum Industry Act, 2021. The key aspect on gas flaring is
Chap. 2 Part II, addressing a range of issues concerning the administration of upstream
operation and environmental management.

80 The Petroleum Industry Act, 2021 S. 310.
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and the sustainability of business under the threat of any proposed radical

legislative changes.8!

Apart from the legal regime's controversy, enforcing the laws and regulations is
the primary challenge for the country’s petroleum industry. Enforcement is a
critical element for gas flaring regulation. Regardless of how appropriate the legal
regime is, it is unlikely to bring any meaningful results unless the regulatory
breach is identified and energetically pursued by the regulator.®? The main
objective of enforcement is to ensure compliance with the laws and regulations by
oil companies.® However, the FGN had alleged that the oil companies are
falsifying AG flaring data to avoid penalty payment.8 Kachikwu (Nigeria's former
petroleum resources minister) alleged that the country is not adequately
monitoring the AG's volumes: in an actual sense, it is much higher than what the
oil companies are reporting.® Kachikwu further assured that the country would,
by 2017, deploy technology to measure the actual volumes of the flares’ gas as

they could no longer rely on figures from the oil companies.8®

Nevertheless, the year 2017 has since passed, while gas flaring has continued
unabated in Nigeria. There was also no available information that the country has
deployed technologies to monitor and report the volume of the flares’ gas.
Therefore, it could be argued that the current anti-gas flaring regimes have been
constrained by many challenges, thereby raising a question about the
appropriateness of its design and the effectiveness of its enforcement processes.
The challenges also questioned whether the current regime could help the country
to achieve its policy objective of ending gas flaring and unlocking gas potential by
2030.

81 Goddy Egene, ‘Petroleum Industry Bill and Nigeria’s Capital Market’ in Henrietta O.
Otokunefor, Nigerian Petroleum Industry, Policies and Conflict Relations - Annotated
Articles and Bibliography (15t edn Malthouse, 2014), Volume 2 Page 265.

82 Coglianese and Coursy (n 64).

83 Ibid.

84 Chris Bignell, ‘Gas Flaring in the News - December/January 2017’. Available at:
<https://www.fluenta.com/news/flaring-in-the-news/gas-flaring-in-the-news-december-
january/> accessed on 28/01/2018.

85 Ibid Kachikwu (n 21).

86 Ibid.
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1.5 Aim and Objectives

Following the problem statement review and considering stated Nigeria's policy
objective by 2030,8 this study aims to critically investigate whether the country’s
anti-gas flaring law and policy regime are appropriately designed and effectively
enforced to achieve the country's objective. The study aims to identify the
regime's critical challenges and recommend measures that could improve the
regime. In doing so, the following specific objectives were set to be achieved by

the study:

1. To critically review international and regional law and policy regimes relating to
atmospheric and air quality pollution to assess their impacts on emission reduction
and ascertain whether they obligate gas flaring nations, including Nigeria, to end

gas flaring because of its negative effects on climate change.

2. To critically evaluate Nigeria's anti-gas flaring law and policy regimes and their
enforcement processes to identify any deficiencies and challenges and examine
their inability to establish effective compliance with the ideal of zero flaring and

environmental sustainability.

3. To critically assess whether strengthening the current regulatory approach or
devising a new approach would sustain environmental-friendly behaviour and

make all stakeholders bound by their responsibilities.

4. To critically assess the extent to which the Nigerian Government, the oil
companies operating in Nigeria, and other stakeholders perceive how the

requirements of the laws regulating gas flaring could be complied with.

5. To recommend reforms that will address the identified deficiencies and

challenges in order to strengthen the anti-gas flaring regimes.

87 The country has a policy objective of ending gas flaring and unlocking gas potentials by
2020, and this objective is contained in a policy document known as ‘The Federal Republic
of Nigeria, Ministry of Petroleum Resources — National Gas Policy — Nigerian Government
Policy and Actions 2017".
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1.6 The Study's Question

Generally, research questions are useful in as much as they ask questions that
can be linked directly with a study's objectives. Research questions are mostly
derived from the aim and objectives of the study and are generated from the
research problem. Therefore, a research question helps narrow the focus on
researchable areas within the study's scope.® Consequently, the study's problem
statement, heading 1.4, and the aim and objectives, section 1.5, have raised a
broad spectrum of questions that this study will seek to answer. As such, the

principal question addressed in the study is:

"How appropriate and effective are the design and enforcement of Nigeria's anti-

gas flaring law and policy regimes?"

1.7 Theory and Concept of the Study

This study views the phenomenon from socio-legal perspectives, and it is highly
recommended that a researcher conducting socio-legal research has a working
knowledge and guidance of law theories and concepts, just as sociologists and
political scientists are also expected to be familiar with sociological and political
theories. Theory and concept guide research paths and offer the foundation for
establishing credibility. Though these terms seem similar, they are slightly
different in concept and their roles in the research inquiry. Whereas a theoretical
framework provides a general or broader set of ideas within which a study belongs.
The conceptual framework refers to a researcher's specific or narrower ideas in
their study?®°.

Nevertheless, both frameworks make research findings more meaningful and
acceptable to the research field's theoretical constructs and ensure

generalisability®®. They assist in stimulating research while ensuring the extension

8 John W. Creswell, Research Design: Qualitative, Quantitative, and Mixed Methods
Approaches (4% edn, SAGE publication 2014), Chapter 7 at 129.

89 Dickson Adom et al, ‘Theoretical and Conceptual Frameworks: A Mandatory Ingredients
of a Quality Research’ (2018) 7(1) International Journal of Scientific Research
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of knowledge by providing direction and stimulus to the research inquiry. Imenda
overemphasis that both the theoretical and conceptual frameworks give life to
research®!. Consequently, unless otherwise stated, the reference hereunder will
generally be a theoretical framework because the framework consists of concepts
and, with their definitions and reference to relevant scholarly literature, the

existing theory used for one's study®?.
1.7.1 Justification

Ideally, the theoretical framework justifies the research question by showing how
the question arises from the gaps or tensions in existing research. Thus, it
supports a descriptive or explanatory question, advancing possible explanations
or causes that need to be investigated in empirical work®3. However, in legal
research, theoretical frameworks are not often addressed; even if they are, it is
generally in the context of methodological discussions®. This is because legal
research is generally driven by current doctrinal debates or legal practice
developments. The mere fact that there is a problem in the current state of
positive law is enough justification for doing research®. This argument has led
some scholars like Westerman to argue implicitly that the theoretical framework
for a legal scholarship is the current legal system itself°. Other scholars like
Vranken contend that it is broader than the legal system and, thus, should have
a perspective on the legal system®’. Consequently, whatever viewpoint one

decides to agree with, it is now common that legal researchers enjoy the guidance

91 Sitwala Imenda, ‘Is There a Conceptual Difference Between Conceptual and Theoretical
Frameworks? (2014) 38(2) Journal of Social Science:185-195

%2 Richard A. Swanson, Theory Building in Applied Disciplines (San Francisco, CA:
Berrett-Koehler 2013) page 1 -3

93 Sanne Taekema, ‘Theoretical and Normative Framework for Legal Research: Putting
Theory into Practice’ (2018) Law and Methods DOI 10.5553/REM/.000031

%4 Ibid

9> Ibid

% Pauline Westerman, (2011). ‘Open or autonomous? The debate on legal methodology
as a reflection of the debate on law’. In Mark Van Hoecke (Ed.), Methodologies of legal
research: Which kind of method for what kind of discipline? (Oxford: Hart) pp. 87-110.

%7 J.B.M Vranken, 1.B.M. (2011). ‘Methodology of legal doctrinal research: A comment on
Westerman’. In Mark Van Hoecke (Ed.), Methodologies of legal research: Which kind of
method for what kind of discipline? (Oxford: Hart) pp. 111-121
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of a theoretical framework, especially when the research approach is socio-legal

and the researcher intends to gather empirical data, among others®®.

A socio-legal study is an interdisciplinary approach to analyses of the law, legal
phenomena, and relationships between these and broader society. Both
theoretical and empirical work is included in the socio-legal study. The
perspectives and methodologies in socio-legal studies are drawn from the
humanities and the social sciences®. Galligan provides two ways in which legal
theory could be relevant to socio-legal research. Firstly, it can test the factual
basis on which theories are based. Secondly, a researcher can rely on the concepts
and ideas of legal theory in making critical analyses and framing questions for the
research.1%0 Therefore, taking the Galligan suggestion in context, Taekema
recommended that a more concrete way to discover a framework in legal research
is to look for policy aims because policies are the point of departure for legal

reform101,

Consequently, in the context of this study, it is primarily essential to stress that
the policy aim of Nigeria's anti-gas flaring legal regime was used as building blocks
for a theoretical framework!%2, The study adopted Friedman's concept of legal
effectiveness, which suggested law can only be 'effective' if it achieves the goals

(i.e., policy aims and purposes) for which it was adopted!®3. The concept was

%8 Lisa Webley, ‘Qualitative Approaches to Empirical Legal Research’ in Peter Cane and
Herbert M. Kritzer, The Oxford Handbook on Empirical Legal Research (Oxford University
Press 2010) 926 and also Lisa Webley, ‘Stumbling blocks in empirical legal research: Case
study research’, (2016) Law and Method

99 As Coglianese and Coursy (n 64) strongly argued, since environmental regulation in
general normally concerned relationship between individual, law and society certainly, this
makes it substantively an important research area more appropriate for socio-legal
research.

100 Denis J. Galligan, ‘Legal Theory and Empirical Research’, in Peter Cane and Herbert M.
Kritzer, The Oxford Handbook of Empirical Legal Research (Oxford University Press, 2010)
976 -1001.

101 1hid Taekema (n 93). Thus, there is always an explicit or implicit aim and purpose
behind an existing law or a new law. These aims or purposes are sometimes integrated
into the legal text or become part of the standard interpretation in case law.

192 The Nigeria’s policy objective - ‘ending gas flaring and unlocking gas potentials’.

103 Thus, for clarity, it is pertinent to state here that in socio-legal studies, the study of
legal effectiveness differs from one another. At one extreme is ‘impact study’, and
‘implementation study’ at the other. A socio-legal researcher may undertake an impact
study where a discernable statute or a case law that is unambiguously declarative of a
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adopted to provide valuable insights, guidance, and understanding in assessing
the effectiveness of Nigeria's anti-gas flaring legal regime. Thus, a combined
critical evaluation of the regime's aim, along with the concept of effectiveness as

a guiding theory, may lead to valid and dependable research findings.
1.7.2 Definition of the Concept

The definition of the concept of legal effectiveness has been the subject of intense
debate among various disciplines. Legal theorists, political scientists, sociologists,
administrative scientists, and economists have all added their views to this debate.
However, regardless of this complexity, socio-legal scholars have opined that it is
critically essential to evaluate the effectiveness of a legal regime before
introducing a new one or amending an existing one, especially at a time when
policymakers appear to be fashioning laws arbitrarily that are ineffective, purely
symbolic, or even supportive of status quo'®. Researching the literature on the
term 'effectiveness' reveals that it is sometimes substituted for terms such as
‘efficiency', 'efficacy', 'competency', 'cost-effectiveness', and 'evidence-based
practice'.1%> Therefore, to acknowledge diverse perspectives on the concept,
especially since this study is socio-legal, the study reviews and conceives a
definition of legal effectiveness that draws mainly upon socio-legal theories and
other related disciplines, all of which provide the relevant elements for conducting

the research.

From political scientists’ point of view, the law is how the government or political

authority organises itself. Therefore, it is not only the product of politics but also

specific law or policy is the ‘measuring rods’. However, where that statute or case law is
considerably more ambiguous, or its impact may not be measured, socio-legal research
may undertake “implementation study”. Thus, the study chose to round between the
“implementation” and “impact study” of the anti-gas flaring regime in order to evaluate
the degree of the design and enforcement of the regime, as well as compliance by all
actors. As Black argued, when the core meaning of a statute is clear, “impact study” is
well appropriate to show whether the law has been enforced. See Donald J. Black, The
Boundaries of Legal Sociology’ (1972) 81 (1086) Yale Law Journal

104 Verena Zoppie, Anti-Money Laundering Law: Socio-Legal Perspectives on the
Effectiveness of German Practices (International Criminal Justice Series, 2017) Springer,
10

105 Lawrence M. Friedman, The Legal System: A Social Science Perspective (Russel Sage
Foundation, 1975) 45 and Erol Digiusto, ‘Effectiveness of Public Legal Assistance Services’
(2012) Discussion Paper 16 Justice Issues
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constitutive of politics1%. Underdal posited that neither the legal nor the political
system could be understood or studied in isolation.'®” Therefore, legal
effectiveness from this perspective is straightforward and depends on the broader
political order or regime category. Underdal pointed out that the effectiveness of
a particular order or regime depends upon how well that order or regime achieves
the goals it was designed to accomplish. An order is minimally effective if it has a
positive causal impact on these goals.!%® Schmelzle argues that the more effective
a political order or establishment is, the more legitimate it is, and the more

legitimate it is, the more effective it becomes.%®

Schmelzle suggests that analysis of the effectiveness of legal order should belong
to a broader category of policy analysis and that the policymaking process should
be rational and geared towards achieving its stipulated objectives!!®, Therefore,
typologies of policy analyses geared towards revealing the effectiveness of the
legislation and interpreting tension between legislators, enforcers, and other
players are considered while conducting this research. This study focuses on
investigating the effectiveness of the anti-gas flaring legal regime. Thus, its
effectiveness cannot be separated from the impact of Nigeria's whole

environmental policy relating to hydrocarbon activities.

While adding their voices to the debate, Administrative Scientists also use the
concept of efficiency instead of effectiveness. For Leisner, while effectiveness looks
at the outcome of applying the law, efficiency refers to the optimal relationship
between the goals achieved and the means employed!!!. Another type of
efficiency, according to Leisner, is 'efficiency regardless of the purpose'’, which
refers to entire legal frameworks and not only individual statutory provisions.

Thus, a regime is efficient if it functions optimally, notwithstanding its effects,

106 Arild Underdal, ‘The Concept of Regime Effectiveness’ (1992), 27(3) Cooperation and
Conflict 227 - 240.

107 Tbid

108 1bid

109 Cord Schmelzle, ‘Evaluating Governance: Effectiveness and Legitimacy in Areas of
Limited Statehood’, Paper Presentation at Freie Universitat Berlin, SFB Governance
Working Paper Series No. 26 of November 2011.

110 Thid

111 Thid Zoppie (n 104) pp 13 culled from Leisner W (1971) Effizienz als Rechtsprinzip.
Mohr Siebeck, Tubingen
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because its purpose consists of its mere existence!!?. While not exhaustive, any
opinion on the efficiency of law according to this perspective also provides
information on the effectiveness. Therefore, assessments of the efficiency of the
anti-gas flaring regimes contribute to the broader socio-legal evaluation of

effectiveness.

Evaluating the concept of legal effectiveness from the economic point of view could
also have added advantages, even though many non-economist scholars view
economic analysis of the law with skepticism.!!3 This has become necessary
because of the environmental regulations' connection with the economy of oil-
producing nations.!'* For instance, the economy of many oil-producing developing
nations depends mainly on the hydrocarbon they produce. Posner has argued that
the economic analysis of legal effectiveness is based on the so-called 'efficiency
criterion." The criterion emphasises that the primary objective of a legal
instrument must be efficient and that the rules must be assessed for their ability

to provide incentives to maximise society's aggregate benefits.!!>

While from a socio-legal perspective, one of the most common definitions of legal
effectiveness by socio-legal scholars is the one advocated by Friedman?''®,
Friedman defines law as 'effective' only if it achieves its adopted goals. He defines
effectiveness as the 'power to make an intended result occur' or 'the capacity to
produce effects'.'!” Similarly, Allot aligns with Freidman when viewing the
effectiveness of law as to whether a particular provision fulfils its purposes.!!8
However, Geiger, a leading socio-legal scholar, looks at it from the perspective of
compliance rates. For Geiger, the effectiveness of a law is measured quantitively.
While employing a mathematical formula, Geiger concludes that the law is

effective only if the subjects comply with it and ineffective when they do otherwise

112 1hid see also Mauricio Garcia-Villegas ‘Symbolic Power Without Violence? Critical
Comments on Legal Consciousness Studies’ (2003) 16 (4) International Journal for the
Semiotics of Law 363-393.

113 | ouis Kaplow and Steven Shavell, *Economic Analysis of Law’, in A.]. Auerbach and M.
Feldstein, Handbook of Public Economics.

114 Anna Rita Germani, ‘Environmental Law and Economics in U.S. and E.U.: A Common
Ground? (2004), Centre for Financial and Management Studies, SOAS.

115 Richard A. Posner, Economic Analysis of Law (Little, Brown Boston 1972).

116 Thid Friedman (n 105) pp 45.

117 Tbid

118 Antony Nicholas Allot, The limits of law (Butterworths Law, 1980) pp. 28 & 233.
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and continue the proscribed conduct or behaviour.!!® Nevertheless, Geiger's view
has been criticised by scholars because the theory does not provide other variables

that can influence subjects' behaviour.

For instance, in rejecting Geiger's theory, Friedman argues that some laws are
respected not because they are perceived as being right but because there are no
other alternatives. It is better to have them than to have no rules at all.'?®
Therefore, a high compliance rate might not mean that the law is effective, so a
high deviance rate does not necessarily make the law ineffective.?! Similarly,
Black and Noll argue that frequent rule violations are not indisputable evidence
that the rule has not had any impact, and thus, full compliance does not
necessarily translate to a higher impact.122 Blankenburg also argues that partial
non-compliance might lead to achieving the functions of a legal act better than
full compliance in some instances, as some rules do not achieve their social goals
only through compliance.!?3 For instance, traffic rules imposing speed limits aimed
at reducing or eliminating car accidents may sometimes be ineffective, especially
when compliance by all the drivers may cause many more accidents or slow traffic.
Therefore, those rules would be ineffective due to their inability to demonstrate

their social functions!24,

Friedman further argues that compliance and deviance, as advocated by Geiger's
theory, may be controversial when applied to environmental law discipline
because Geiger defines the concept as the ‘two poles of a continuum. Deviance
and compliance do not exist as a concept; instead, they are merely social
definitions of what is compliant and what is deviant, particularly concerning

environmental law, where the concept may be problematic.'?®> For instance, as

119 Theodor Geiger, Vorstudien zu einer Soziologie des Rechts, 1987, culled from Zopper
ibid p10. Thus, compliance and deviance behaviour are the processes through which, and
the conditions under which, a sanction or penalty may be applied to particular deviance
categories.

120 Thid Friedman (n 105).

121 There are instances where higher compliance frustrates the objectives of the law, as
for example cases of high compliance of traffic rules where it causes an accident.

122 ponald J. Black, 'The Boundaries of Legal Sociology’ (1972) 81 (1086) Yale Law Journal.
And 1bid Zoppie (n 104).

123 Erhard Blankenburg, ‘Research Concept for the Study of Implementation’ (1985) 2(2/3)
Journal of Sociology of Law.

124 Tbid

125 Tbid Friedman (n 105) pp 47.
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Friedman has tried to suggest, the reality is that violation of gas flaring prohibition
law may not necessarily be translated as deviant behaviour. This is particularly
true when flaring becomes necessary for operational or other recognised and
acceptable purposes (see section 1.2.1). Therefore, ideas of what constitutes
deviance could be understood from different perspectives and could come from
many actors' points of view. For example, it could come from communities who
are the victims, the government as policymakers; the regulators who impose the

law; or the oil companies who are the operators.

Therefore, considering the arguments above!?® , it could be suggested that an
evaluation of the effectiveness of any legal rule cannot be limited to deviance and
compliance alone, especially regarding environmental regulations of the upstream
sector. The sector is overly complicated and characterised by a high uncertainty
about whether the rule could encourage or hamper production. This would affect
the policy objectives for which the law was established. For example, the central
objective of the new Nigeria Gas Flare Regulations 2018 is 'to minimise the
environmental and social impact caused by flaring natural gas and create social
and economic benefits from gas flare capture'. Thus, the objective of the law is
not only to minimise the flaring but also to create economic benefits for the
country. Therefore, Friedman's perspective of legal effectiveness could best fit the

study on environmental regulations.

1.7.3 Application of the Concept

This section contends that, in the context of evaluating the effectiveness of
Nigeria's anti-gas flaring regimes, effectiveness refers to a causal link between an
activity and an outcome. As Underdal also suggested that it is common practice
to analyse the effectiveness of environmental regimes in terms of the triad of
outputs, outcomes, and/or impacts.!?’ Outputs include rules of procedure,

regulatory measures, and administrative apparatus created to implement a regime

126 On whether the effectiveness of a law would depend upon compliance and deviance
rate.

27 Arild Underdal, ‘Determining the Causal Significance of Institutions: Accomplishments
and Challenges’ in O.R. Young, L.A. King, and H. Schroeder eds., Institutions and
Environmental Change (2008, Cambridge: MIT Press) 49-78.
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or, as Mitchell put it, to move it from paper to practice.!?® Outcomes are changes
in behaviour on the part of those subject to a regime's provisions that can be
attributed in whole or part to the regime's operation.'?® While impacts include the
contributions that a regime makes to solving or at least mitigating the problem

that motivated the relevant actors to create the regime in the first place.!3°

Likewise, Digiusto suggested that the key feature of the definition of effectiveness
is that it refers to a causal link between an intervention and the desired outcome,
whereby it is the intervention, rather than any other factor, that has made the
difference!3!, For instance, an intervention is effective if it directly increases the
likelihood that the desired outcome will occur and if it does this independently of
the effects of other concurrent factors. It may also potentially increase the
likelihood of that outcome occurring!32. Therefore, just as the desired outcome or
the aim of the intervention is a vital part of the definition of effectiveness, it is
also central to the evaluation of the effectiveness of the Design and enforcement
of Nigeria's anti-gas flaring law and policy regimes. For this reason, the first step
in evaluating the effectiveness of a particular intervention (in such cases, anti-gas
flaring laws, regulations, and policies) is to be clear about the project's aim —
what it is meant to achieve. Nigeria's policy objective of ending gas flaring and

unlocking gas potentials is central in such a case.

However, it is submitted that evaluating a regime's outputs is more
straightforward than evaluating its impacts or, in other words, its contributions to
problem-solving. Therefore, to understand its impact and avoid any challenge is
to ask whether Nigeria's regimes have achieved its elusive objective of ending gas
flaring. The answer is simply no; thus, this would make it possible to move beyond

the documentation of outputs to investigate the roles that regimes play in solving

122 Ronald B Mitchell, Intentional Oil Pollution at Sea: Environmental Policy and Treaty
Compliance (1994, Cambridge: MIT Press).

129 Oran R Young, The Effectiveness of International Environmental Regimes: Causal
Connections and Behavioral Mechanisms (1999 Cambridge: MIT Press).

130 Ronald B Mitchell, ‘Evaluating the Performance of Environmental Institutions: What to
Evaluate and How to Evaluate It? in O.R. Young, L.A. King, and H. Schroeder eds.,
Institutions and Environmental Change. (2008, Cambridge: MIT Press) 79-114

131 Erol Digiusto, ‘Effectiveness of Public Legal Assistance Services’ (2012) Discussion Paper
16 Justice Issues

132 Thid
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the unabated gas flaring in the country. Then, attention can be given to identifying
what needs to be measured to determine whether that aim has been achieved. In
doing so, a model provided by GGFRP was employed to measure the regimes (see

section 2.4).

Moreover, a distinction between effectiveness and appropriateness is a common
issue that needs to be addressed in this context. This is because it is one thing to
establish that a regime is effective in the sense that there is a causal connection
between the operations of the arrangement and various outputs, outcomes, and
impacts. It is another matter to evaluate the results in terms of well-defined
criteria of evaluation or performance standards.!33 A significant understanding that
has emerged from the analysis of causal mechanisms is that an environmental
regime can affect outcomes and produce impacts (effectiveness) through the
operation of what has become known as the logic of appropriateness and the logic

of consequences?!34,

While according to March and Olsen, the logic of appropriateness points to various
mechanisms that influence behaviour in ways that are hard to represent in
utilitarian terms (in the context of this study, regulatory regimes). The logic of
consequences, by contrast, directs attention to the behaviour of rational actors
who find themselves trapped in collective-action problems like the tragedy of the
commons (in the context of this study regulatory governance - i.e., institutions).
Thus, as Keohane suggested, the essential role of institutions is to influence the
actors to alter their behaviour by deploying some combination of incentives
(rewards) and punishments (threats)!3°. Young strongly argued that combining

these approaches under which collective action and social-practice models operate

133 1bid Mitchell (n 130) and Underdal (n 106 and 127)

134 James G. March and Johan P. Olsen, ‘The Institutional Dynamics of International
Political Orders’ (1998) 52 International Organization 943-969.

135 Robert O. Keohane, ‘After Hegemony: Cooperation and Discord in the World Political
Economy. (1984, Princeton: Princeton University Press)
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in addressing environmental issues could best be described as appropriate and

effective.136

Consequently, it is submitted that it is only through a study that allows for precise
evaluation and assessment of other significant influences on outcomes that
effectiveness and appropriateness can be accurately assessed. For this reason,
this study that involves appropriate and effective anti-gas flaring measures
suggests that appropriateness is about the adequacy of the regimes while
effectiveness is about evaluating whether the regimes achieve their elusive
objective of ending gas flaring and unlocking gas potentials as their intended
outcome. Therefore, it is primarily essential to state that the policy aim of Nigeria's
anti-gas flaring legal regime was used as a building block for choosing a theoretical
framework for the study. Friedman's concept of "Legal Effectiveness" was
selected as a concept to guide the critical analysis. This followed a contextual
examination of the arguments regarding selecting frameworks for legal

research.13’

The concept was adopted to provide valuable insights, guidance, and
understanding in assessing the appropriateness and effectiveness of Nigeria's
anti-gas flaring law and policy regimes. Therefore, the researcher believes that a
combined critical evaluation of the regime's aims along with the concept of legal
effectiveness as a guiding theory may lead to valid and dependable research
findings. Digiusto also advised that a researcher should be cautious in selecting
an appropriate methodology, as not all research methodologies have the precision
required to evaluate effectiveness'3®. Thus, the methodology selected is explained
briefly below, but the strengths and weaknesses of different methodologies in

measuring effectiveness will be discussed in chapter five.

136 Oran R. Young, The Institutional Dimensions of Environmental Change: Fit, Interplay,
and Scale. (2002 Cambridge: MIT Press) and Oran R. Young, ‘Are Institutions Intervening
Variables or Basic Causal Forces? Causal Clusters vs. Causal Chains in International
Society,” in M. Brecher and F. Harvey eds. Millennium Reflections on International Studies.
(2002 Ann Arbor: University of Michigan Press) 176-191.

137 pauline Westerman, (2011). ‘Open or autonomous? The debate on legal methodology
as a reflection of the debate on law’, in Mark Van Hoecke (Ed.), Methodologies of legal
research: Which kind of method for what kind of discipline? (Oxford: Hart) pp. 87-110.
138 Tbid Digiusto (n 131)
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1.8 Methodology and Methods

As the study views the phenomena from a socio-legal point of view. The
perspectives and methodologies in this study were drawn from the humanities as
well as the social sciences.!*® Thus, the chosen methodology for this study was
primarily a qualitative approach to sociolegal research. Qualitative sociolegal
research is mostly used in an attempt to capture and categorise sociolegal
phenomena and their meaning. The methods for gathering data include a library-
based study of legislation, regulations, national policies, programmes, and
institutions active in combating gas flaring in Nigeria and other selected
jurisdictions. Additionally, a semi-structured interview was also conducted to
gather participants' views, and the data collected were analysed using thematic
analysis. While supporting this approach, Prof. Webley suggested that a
combination of interview and document analysis in sociolegal legal research is
most likely to answer the research questions effectively instead of selecting one

single tool (Chapter five contains a detailed discussion).4°

There are two main reasons why the researcher chose the sociolegal over the
doctrinal approach. First, the study's aim involves the examination of a framework
problem and challenges aimed at investigating phenomena with the firm objective
of identifying reasons behind specific unfriendly behaviour. Therefore, a qualitative
socio-legal approach would be relevant for this purpose. As Coglianese and Coursy
argue, since environmental regulation concerns the relationship between the
individual, law, and society, this undoubtedly makes it an area more appropriate
for sociolegal and empirically driven research.'*! Secondly, the study’s primary
question seeks to understand the appropriateness and effectiveness of the laws
and policy regimes in ending gas flaring. Therefore, Moore argued that the

sociolegal approach is best suited for this qualitative question which borders on

139 As Coglianese and Coursy (n 64) strongly argued, since environmental regulation is
general normally concerned with the relationship between individual, law and society, this
makes it an important research area more appropriate for sociolegal research.

140 | jsa Webley, ‘Qualitative Approaches to Empirical Legal Research’, in Peter Cane and
Herbert M. Kritzer, The Oxford Handbook on Empirical Legal Research (Oxford University
Press 2010) 926.

141 Coglianese and Coursy (n 64).

31



the nature of law and how it affects and is viewed in society.'*? Coglianese and
Coursy argue that this methodology would be more apt to induce a behavioural
change in the businesses targeted by such regulations (see Chapter five for

detailed discussions).%3

Furthermore, although the study has drawn from other jurisdictions' experiences,
there is no full-scale comparative analysis of Nigeria's anti-gas flaring regimes
with a particular jurisdiction. Rather there are occasional references to what is
obtainable in jurisdictions like Norway, Alberta-Canada, the UK, and the USA
intending to identify the best practices, differences, and lessons that may be
drawn from the experience of such jurisdictions. The full-scale comparison was
avoided because, as the World Bank suggested, the gas flaring regime is a product
of specific circumstances and thus cannot simply be copied from one country to
another#4, Nevertheless, because of some level of uniformity across the gas
flaring nations, studying these jurisdictions' regimes would help the researcher
evaluates Nigeria's regimes' strength and weakness which is critical to achieving
one of the research objectives. Hence, in drawing out possible lessons from the
evaluation, consideration was given to the consequences of legal transplant
bearing in mind that Nigeria is operating on a different legal system, culture, and

political system from those countries referred to.

Consequently, it will be safe to say that although the study seeks to review other
jurisdictions' legal and policy regimes because of the level of uniformity in the gas
flaring nations' regulations. This does not in any way envisage comparative legal
research. This is because the theory of legal transplant is not and may never be a
possible solution to issues faced by the gas flaring nations. The main reason this
study is not choosing comparative legal research or legal transplant lies in one of
the earlier arguments that the gas flaring regime is a product of specific

circumstances and, thus, cannot be copied from one country to another.!4>

142 S F Moore, ‘Law and Social Change: The Semi-Autonomous Social Field as an
Appropriate Subject of Study’ (1973), 7 Law and Society Review 719-746.

143 Coglianese and Coursy (n 64).

144 The World Bank 2009 (n 1)

145 Tbid
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1.9 Significance and Originality of the Study

Evaluating the effectiveness of a given environmental legal system as a whole or
in part is an integral component of broader government policy cycles and planning
processes.!4® Therefore, the Nigerian Government recognises that gas flaring is
an environmental problem. As such, the country has lately devised a policy for
ending gas flaring and unlocking gas potential by 2030. Dovers argues that sound
environmental policy processes must be based on a recurrent process with four
significant stages: problem-framing, policy design, policy implementation, and
policy monitoring and evaluation.'*” Nevertheless, an integral part of the more
comprehensive policy process and planning cycle is policy implementation,
monitoring, and evaluation. Therefore, evaluating the appropriateness and
effectiveness of Nigeria's anti-gas flaring law and policy regimes would be
significant and would make an essential contribution to the legal system,
continually evolving in response to new information. Just as the environment,
society, and life are continuous and constantly changing, this is an ongoing and

challenging task with no certain ending.

Furthermore, laws, regulations, and policies are currently made explicitly to treat
routine flaring in Nigeria. However, sociolegal studies into the appropriateness and
effectiveness of these instruments are scarce. The current study maintains that
there appears to be a vacuum in terms of literature explicitly applying critical
evaluations and assessments of Nigeria's anti-gas flaring law and policy regime as
a whole. Consequently, it is the researcher's opinion that a holistic study of this
nature is required to investigate and review each segment of the regime
individually and collectively. In other words, the legislative, fiscal, contractual, and
regulatory frameworks and policy measures need to be studied together since
each aims to achieve a similar objective: ending gas flaring and unlocking the

country's gas potential. As suggested by the World Bank, designing an appropriate

146 In the study context, a 'policy' is a position taken and communicated by the
Government that recognises a problem and states, in general, the measure to tackle such
a problem.

147 Stephen Dovers, Environment and Sustainability Policy: Creation, Implementation and
Evaluation (Federation Press, 2005).

33



flaring regime requires a comprehensive cooperative approach that encompasses

both punitive and incentivising measures.'%®

Likewise, there is currently limited empirical research investigating the
appropriateness of the design and enforcement of Nigeria's anti-gas flaring legal
regime. Conversely, a fundamental goal of the empirical study of the design and
enforcement of environmental law has been to enlighten how the design of a new
law or the amendation of the existing one by the appropriate authorities would
sustain environmental regulatory compliance.'*® The researcher believes that
empirical research is needed to critically review and evaluate the different types
of law, regulatory instruments, and enforcement strategies that could trigger law-
making and enforcement strategy reform. In this regard, Coglianese and Coursy
suggest that empirical legal research could offer such a precise and clear reform
agenda rather than any doctrinal research for environmental regulations.
Therefore, a recommendation for legal reform is one of the ultimate objectives of

this study (see section 1.5 above).

148 The World Bank 2004 (n 61).
149 Coglianese and Coursy (n 64).
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1.10 Plan of the Study

The study plan outlines the structure of the thesis from the introduction to the
conclusion and is broken down into seven chapters (see figure 1.3 below). The
current chapter (i.e., chapter one) presents an overview of pertinent issues
relating to global gas flaring, its impact on the global environment, and the way
forward, thus giving the general background of the study. The study's aim,
objectives, and significance are also discussed in the chapter. The chapter further
explains why this study is essential and outlines the study's originality and
significance of the study to the body of knowledge. The chapter also briefly
discusses the theoretical framework, methodology, and methods used in the

study.

Chapter two presents a general review of air quality and atmospheric emissions
regulation resulting from oil and gas operations around the globe. This chapter
reviews the international and regional frameworks for emissions control. The
chapter also discusses international voluntary organisations active in global gas
flaring reduction. As such, the constituents of an appropriate and effective gas
flaring regime based on the model provided by GGFRP are discussed. A review of
three different areas, law, policy, and institutions, are also discussed in this
chapter. The review is used to meet objective 1 of the study. In addition, the
chapter informs the review process relating to chapter three, which deals chiefly

with Nigeria's anti-gas flaring regime.

Chapter three critically reviews Nigeria's anti-gas flaring law and policy regimes.
The chapter thoroughly reviews the laws and policies explicitly devised for
combating gas flaring in the country. It highlights the various reforms that have
taken place since the start of the petroleum operation regarding routine flaring.
This is done with a general discussion of Nigeria's legislative, fiscal, contractual,
and regulatory frameworks and policies governing gas flaring. The chapter also
reviews the enforcement of the regime and questions its effectiveness. It finally
highlights the successes and challenges facing the country's law and policy
regimes. The chapter contributes to meeting the second objective set for the

study. It also helps to frame the interview questions used in the study.
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Chapter four reviews the various tested approaches for designing and enforcing
appropriate and effective environmental law and policy regimes based on available
global models and the general factors influencing the design of an environmental
regime. The chapter similarly explores an alternative approach to designing and
enforcing an appropriate and effective regime. This is followed by the reasons for
adopting a suitable approach for designing and enforcing an ideal anti-gas flaring
regime. Justification for not adopting other approaches which could be used as
alternative regimes is also discussed in this chapter. This review is used to meet
objective 3 of the study as informed by the review process relating to chapter

three.

Chapter five presents the research methodology and methods of the study. The
chapter discusses the conceptual framework adopted for the study. It begins with
an in-depth review of the concept of legal effectiveness, highlighting its meaning
and application to the study. The justification for not adopting other concepts is
also given. The chapter discusses the philosophical assumptions, research
methods, and instruments chosen for the study. It also discusses the analysis

package used in the study.

Chapter six presents the interview responses and discusses the analysis of the
interview-based data collected using thematic analysis with the help of Nvivo. The
respondents' overall view of each variable is analysed and interpreted accordingly.
A summary of the findings and a discussion of the results are provided in this

chapter. The chapter is designed to meet objective 4 of the study.

Chapter seven, the concluding chapter, concludes the thesis by summarising the
study’s overall findings. Recommendations were given to meet objective 5 of the
study. The chapter also discusses the significant limitations of the study and
suggests possible future research in the area. The chapter finishes by analysing

the contribution of the study, and the researcher’s final thought is given.
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CHAPTER TWO - The Review of International and Regional Frameworks
on Air Quality Standard and Atmospheric Protection — The Genesis of
Nations' Anti-Gas Flaring Law and Policy Regimes?

2.1 Introduction

The atmosphere is the largest single natural resource and the most vital to the
survival of all living things. Therefore, the degradation of the atmosphere should
be a matter of concern to everyone, especially the United Nations, as a single
global body established to achieve cooperation in solving global problems.
Nevertheless, it seems that there is still no coherent legal framework explicitly
addressing the protection of the atmosphere. Even though there are international
conventions, agreements, and commitments to protect our global environment in
general, few affect the atmosphere. Although it is not in the scope of this chapter
to present an extensive detailed review of all existing instruments, the chapter
focuses on a critical review of the international and regional regimes related to
hydrocarbons-related greenhouse gases (GHG), encouraging oil-producing

nations to reduce emissions.

Against this background, the chapter first discusses applicable international and
regional instruments relating to air quality and atmospheric protection. The
chapter critically evaluates the relevance of these instruments to the practice of
routine flaring to see if they confer an obligation on oil-producing countries,
Nigeria included, to combat the menace of AG flaring. Secondly, the chapter then
examines global cooperation and initiatives aimed at reducing gas flaring, headed
by multiple parties. Thirdly, the chapter then considers appropriate legal and
policy regimes currently in use in other jurisdictions that are best international
practices. Thus, the consideration applies in assessing Nigeria's anti-gas flaring
regimes to ascertain if they comply with international best practices. In essence,
chapter two provides a platform to critically evaluate Nigeria's response as a
signatory of the said instruments and initiatives in terms of the domestic
legislation, policy, and institutional arrangements to eliminate gas flaring in the

next chapter (i.e., chapter three).
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2.2 The International Framework on Air Quality Standard and

Atmospheric Protection and Sustainable Development

Generally, while there are some international instruments on environmental
protection, neither a single international nor regional instrument is explicitly
adopted to protect atmospheric emissions from routine flaring. This makes the
global effort to fight gas flaring very difficult, if not impossible. According to the
few instruments relevant to atmospheric protection in general, nations are
committed to protecting the atmosphere by exercising due diligence in taking
appropriate measures, under the applicable rules of international law, to prevent,
reduce, or control atmospheric pollution and degradation.!*® Sand and Wiener
suggest that though there is no international instrument explicitly in place to
ensure atmospheric protection from gas flaring emissions, an inference can
sometimes be drawn from existing international instruments as conferring an
obligation on oil-producing countries to reduce emissions from petroleum activities
within their jurisdiction because of the adverse effects on the environment and
impact on the climate system.!®! Therefore, the relevant instruments are
examined below to see whether they obligate oil-producing countries to end gas
flaring emissions, though other early instruments could also serve as the genesis

of later instruments.

2.2.1 The Genesis of the Regime on Air Quality and Atmospheric

Protection

The early international instruments adopted mainly concerned conserving valuable
species, such as fisheries and birds. There is little attention to natural resource
extraction activities and their environmental impacts. As Gao has rightly observed,
this is not to say that the earlier instruments are irrelevant, but their application
to petroleum activities and their effect on air quality standards is limited.'>? Thus,

the international focus on environmental protection could be argued to surface

150 peter H. Sand and Jonathan B. Wiener, ‘Towards a New International Law of the
Atmosphere?’ (2016), 7 Goettingen Journal of International Law 195-223.

151 Thid.

152 7higuo Gao, Environmental Regulation of Oil and Gas (Kluwer Law International, 1998)
9.
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with the famous arbitral award in the classical case of Trail Smelter Arbitration.1>3
The arbitral tribunal held that "no state has the right to use or permit the use of
its territory in such a manner as to cause injury or fumes in or to the territory of
another or the properties or persons therein".'** The award resulted from an
inference from the doctrine of "sic utere tuo ut alienum non laedas"” (meaning ‘use

your property in such a way that it does not affect the use of another's property’).

The decision in Trail Smelter is highly regarded as a landmark decision in the
history of environmental law and is considered the basis for the subsequent
development of international environmental law. It has become a rule of
customary international law.!>> Perez argues that subsequent to the adverse
nature of the GHG emissions released during flaring and its impact on climate
change, the decision in Trail Smelter can be argued to impose an obligation on oil-
producing countries to minimise or eliminate gas flaring.'*® This suggestion can
also be rational because emissions and other pollutants sometimes transcend into
neighbouring jurisdictions and avoiding causing transboundary harm to
neighbours (an obligation under international customary law) can be very difficult.
Therefore, Trail Smelter can be argued to oblige oil-producing nations to end

routine flaring.1%’

The United Nations (UN) later adopted the development brought by Trail Smelter
in the 1972 conference popularly known as the Stockholm Declaration.'>® The
parties to the conference declared that "States have, in accordance with the
Charter of the United Nations and the principles of international law, the sovereign
right to exploit their own resources pursuant to their own environmental policies,
and the responsibility to ensure that activities within their jurisdiction or control

do not cause damage to the environment of other States or of areas beyond the

153 United States v Canada (1941) RIAA III, p1905.

154 International Court of Justice arbitral decision in Trial Smelter’s case, ibid.

155 Gao (n 152).

156 Franz Xaver Perrez, ‘The Relationship Between “Permanent Sovereignty” and the
Obligation Not to Cause Transboundary Environmental Damage’ (1996), 26 Environmental
Law J. pp1190-1211.

157 David B. Hunter, International Environmental Law Sources, Principles, and Innovations
(1%t edn Routledge Hand Book 2014) 124.

158 Declaration of the United Nations Conference on the Human Environment, 16 June
1972.
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limits of national jurisdiction".'>® This principle was seen as the first effort of the
UN to incorporate environmental issues associated with the exploitation of natural
resources into international frameworks. Although the declaration was not
regarded as binding to international treaties for being within the 'international soft
law' family, its impact on petroleum activities is highly felt and relevant.°
Consequently, it could be suggested that it was not until 1979 that atmospheric
emissions and climate change became an international issue and thus recognised

as a serious environmental problem at an international level.

The World Climate Conference in 1979 further explored how climate change might
affect human activities. It appealed to the United Nations to take necessary
measures to prevent potential human-induced changes in climate that might be
averse to the well-being of humanity.®! The conference also endorsed the
establishment of the World Climate Programme (WCP) under the joint
responsibility of the World Meteorological Organisation (WMO), the United Nations
Environment Programme (UNEP), and the International Council of Scientific
Unions (ICSU).1%? Thereafter, intergovernmental conferences focusing on how
nations could mitigate the impact of climate change were held between the 1980s
and early 1990s. The conference participants included policymakers and
environmentalists, and they addressed policy issues and global actions, among
other subjects.'®® However, the conferences were conducted to review and
consolidate the responsibilities placed upon the UNEP and the WMO under a joint

panel - known as the Intergovernmental Panel on Climate Change (IPCC).%4

159 1bid Principle 21; see also Rio Declaration, Principle 2.

160 Goa (n 152) 23.

161 World Climate Conference — A Conference of Experts on Climate and Mankind (WCC-1)
Geneva, Switzerland 12-23 February, 1979.

162 Tbid.

163 United Nations Environment Programme - Information Unit for Conventions (IUC)
‘Climate Change Information Sheet 17 — The International Response to climate Change: A
History’. Available at: < https://unfccc.int/cop3/fccc/climate/factl7.htm> accessed
21/0/2020. The key events were the Villach Conference (October 1985), the Toronto
Conference (June 1988), the Ottawa Conference (February 1989), the Tata Conference
(February 1989), the Hague Conference and Declaration (March 1989), the Noordwijk
Ministerial Conference (November 1989), the Cairo Compact (December 1989), and the
Bergen Conference (May 1990).

164 Thid: the IPCC was given the mandate to assess the state of existing knowledge about
the climate system and climate change; the environmental, economic, and social impacts
of climate change; and the possible response strategies.
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Following a rigorous survey of the worldwide scientific and technical literature
vetted by experts and government officials, the IPCC published its first assessment
report. The report confirmed the scientific evidence for climate change due to
human-induced activities and encouraged governments to base their policy
decisions on the available information.'®> Even though the report contested
whether the climate system is changing and whether the change is due to
anthropogenic activities, it has influenced some decisions by policymakers and the
general public. Likewise, the report became the basis for negotiations on the
UNFCCC. 166

Therefore, it could be suggested that while the decision in Trial Smelter and the
Stockholm Declaration only laid the foundations for contemporary environmental
policy (the basis for the international regime), the Earth Summit at Rio de Janeiro
that gave birth to the UNFCCC could be the starting point for the adoption of the
first international legal regime, explicitly regulating emissions from petroleum
activities. Thus, while recognising states' rights to exploit their resources, the
participants at the summit declared that it must be conducted in such a manner
as to reduce and eliminate "unsustainable patterns of production and
consumption.”®” Consequently, the next two sections critically review the UNFCCC
in line with the principle of sustainable development as the chosen legal tool to
guide the analysis. It assesses the relevance of UNFCCC to emissions reduction
and how the parties to the convention complied with their commitments to

emission reduction.

165 Tbid.

166 For instance, some world-recognised scientists were negating the efforts on the basis
that the climate has always been changing from time immemorial, and thus to assert its
current projected changes on human activities is quite ridiculous. See Richard S. Lindzen,
‘The Climate Science Isn't Settled - Confident Predictions of Catastrophe are
Unwarranted’, Updated November 30, 2009 The Wall Street Journal; see also Marc
Morano, ‘MIT Climate Scientist Dr. Richard Lindzen Rips UN IPCC Report: ‘The latest IPCC
Report has Truly Sunk to Level of Hilarious Incoherence - Its Quite Amazing to See the
Contortions the IPCC has to go Through in Order to Keep the International Climate Agenda
Going’, Climate Deport Exclusive September 28, 2013. Lindzen argued that “in attributing
warming to man, they fail to point out that the warming has been small, and totally
consistent with there being nothing to be alarmed about”.

167 Rio Declaration on Environment and Development, declared at Rio de Janeiro on 3-14
June 1992, Principle 8.
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2.2.2 The Principle of Sustainable Development

Although the limit to carrying out developmental activities regarding the need to
protect the environment has been traced to ancient history and traditions. 68
Nevertheless, from the preceding discussion under section 2.2.1, the milestone
for developing sustainable hydrocarbon extraction arguably arose from Trial
Smelter's case and the Stockholm Declaration 1972. These have both laid the
foundation for considering environmental and developmental issues together.1%°
Sustainable development (SD) has been defined as the "development that meets
the needs of the present without compromising the ability of future generations
to meet their own needs".'’”® SD may be divided into three parts, the
environmental, the social, and the economic, known as the triple bottom line.’!
As examined above, section 1.2.4, gas flaring poses a triple-bottom-line risk to
the global, regional and local environment and the host nations' economy.
Therefore, there is a need to operationalise the concept of SD in upstream

activities through legally enforceable principles.

SD requires that collective consideration of environmental, social, and economic
concerns should guide the integrated decision-making process as regards the
exploration and production of hydrocarbon.”? It's a fact that SD will not be
achievable in any significant way without the considerable prevention of pollution
from hydrocarbon extractions, and gas flaring has been proven to be a significant
contributor!’3. Pollution prevention is a vital component, and its application to
hydrocarbon extractions contributes a significant step toward achieving

sustainable operations!’4. Therefore, to achieve SD, air quality standards and

168 Fabian Ajogwu and Oscar Nliam, Petroleum Law and Sustainable Development (2014
15t ed., Centre for Commercial Law Development) Pp 114

169 Thid

170 United Nations, ‘Report of the World Commission on Environment and Development:
Our Common Future’ United Nations document A/42/427, Pp 37

171 Dave Newport et al, ‘The “Environmental Sustainability” Problem - Ensuring that
Sustainability Stands on Three Legs’ (2003) 4(4) International Journal of Sustainability in
Higher Education 257 - 263

172 Tbid Ajogwu and Nliam (n 168) Pp 120

173 Ibid IPCC 2001 (n 3) and IPCC 2014 (n 31).

174 1bid
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atmospheric protection shall constitute an integral part of the extraction process

and cannot be considered in isolation.!”>

Ajogwu and Nliam suggested the effort at pollution prevention requires a unified,
integrated approach to prevent or at least minimise emissions into the air, water,
or soil contamination to achieve a high level of environmental protection. The duo
maintained that such an approach would ensure the global environment is
pollution-free and sustainable hydrocarbon extraction sufficient to realise
Sustainable Development Goals (SDGs).!'’® Nevertheless, hydrocarbon extractions
significantly contribute to the concentration of GHG emissions into the
atmosphere. Gas flaring, particularly as a by-product of hydrocarbon extraction,
has increasingly become a topical issue because of its significant contribution to
this regard.!’’ As said earlier, the gas flaring problems are more global, regional,
and local. It is global because the process releases GHG emissions directly into
the atmosphere, which causes global warming. It can be felt not only by the
realising jurisdiction but at least regionally. It is local because it severely affects
oil-producing nations' economies and is projected to worsen during the 21st
century.'”® Thus, GHG emissions have a severe impact on climate change and
have the effect of limiting the countries to achieve their SDGs target. This growing
global concern led to enacting an international instrument to tackle this
problem.!”® Therefore, the next section will examine this framework and assess
its applicability to the gas flaring reduction that significantly contributes to climate

change.

175 See also Principle 21 Stockholm Declaration and Principle 4 Rio Declaration

176 Tbid Ajogwu and Nliam (n 167) Pp 121

177 Leon Moller, ‘The governance of oil and gas operations in hostile but attractive regions:
West Africa’ (2010) 28(4) International Energy Law Review, Pp 110-122

178 Intergovernmental Panel on Climate Change (2014) ‘AR5 Synthesis Report: Climate
Change 2014’ IPCC's Fifth Assessment Report (AR5) 2014.

179 Ajogwu and Nliam (n 167) Pp 170
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2.2.3 The United Nations Framework Convention on Climate Change

Generally, the starting point to review the international legal regime(s) relevant
to emissions from petroleum activities is from the recent 1990s to date.'® As
stated earlier, the UNEP and WMO Second World Climate Change Conference in
1990 called for a framework treaty on climate change. The UN General Assembly
approved the start of the treaty negotiations in December of that year. Following
deliberations between the Intergovernmental Negotiating Committee for the
UNFCCC and delegates from 150 countries, a finalised version of the convention
surfaced and was adopted on 9t May 1992.!8! This convention, also called the
climate convention, is the first international effort with some significance in the
petroleum industry. The global efforts to minimise emissions from hydrocarbon
activities concluded with many nations ratifying the UNFCCC, including oil-
producing and non-producing nations. By ratification, oil-producing nations'
obligation to end flaring assumes a new dimension from the climate change
perspective. As stated earlier, flaring releases enormous volumes of GHG
emissions, which are responsible for global warming and thus have been argued
to impact climate change. Nigeria and other major emitters like Russia and the
US were parties to the convention, and both have ratified them.82 While the US
has ratified this convention, it failed to ratify its protocol.'® The convention aims

to prevent dangerous human interference with the climate system.

The ultimate objective of the UNFCCC is to stabilise GHG emissions "at a level that
would prevent dangerous anthropogenic interference with the climate system".184
Thus, to achieve this objective, the UNFCCC required all its parties to develop

national inventories of emissions and formulate and implement regional and

180 UNFCCC and its protocol are the only international instruments directly related to GHG
emissions from petroleum activities. AG flaring emanates from petroleum activities,
contributes much to the GHG emission concentration, and thus causes global warming
among other adverse effects.

181 The United Nations Framework Convention on Climate Change entered into force on 21
March 1994. Today, it has near-universal membership as 197 countries have ratified the
Convention and are called Parties to the Convention.

182 Nigeria signed the UNFCC on 13 June 1992 and ratified it on 29 August 1994; Russia
signed the UNFCC on the 13 June 1992 and ratified it on 28 December 1994; and the
United States signed the UNFCC on 12 June 1992 and ratified it on 15 October 992.

183 The United States signed the UNFCC on 12 June 1992, ratified it on 15 October 1992
and also signed the Protocol on the 12 November 1998.

184 1bid article 2.
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national programmes to reduce emissions. According to the convention, all
developed/industrialised countries must take measures to limit GHG emissions
below the 1990 level.8 The burden of these countries is based on the recognition
that they are majorly responsible for the current high level of GHG emission
concentration in the atmosphere.!® However, not in that category, Nigeria was
only required to comply with the convention's requirements within its finance,
workforce, and technology capabilities. Therefore, this implies that Nigeria is not
legally obliged but instead should phase out measures to mitigate AG flaring, a
major source of GHG emissions in the country, as declared by the Nigerian

authorities. 187

However, considering the substantial emissions resulting from flaring, Malumfashi
has argued that there could be an obligation on all gas flaring nations that are
parties to this convention to end routine flaring. 88 However, the problem with this
argument is twofold. Firstly, the UNFCCC can hardly be said to expressly confer
an obligation on its contracting parties to end flaring. Its ultimate purpose is to
stabilise it from attaining a dangerous level.!8 Secondly, the binding obligation to
reduce emissions under the convention only applies to the
developed/industrialised nations under annexe 1: Nigeria and other major flaring
countries are not among them.!®° Therefore, it is suggested that UNFCCC did not
precisely place an obligation on the AG flaring nations, including Nigeria, to end
gas flaring, and such an obligation could not be explicitly inferred under the

convention.

185 Thid article 4.

186 Thid preamble to the UNFCCC.

187 The Federal Republic of Nigeria, ‘Nigeria’s First National Communication under the
United National Framework Convention on Climate Change’, the Federal Ministry of
Environment November 2003.

188 Tbhid Malumfashi (n 73): this is notwithstanding the developed/industrialised vs
developing dichotomy provided by the convention.

189 Thid UNFCCC (n 119).

190 1bid.
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2.2.4 The Kyoto Protocol

The Kyoto Protocol (KP) is an international agreement linked to the UNFCCC, which
commits its parties by setting internationally binding emission reduction targets.
The Protocol places a more substantial burden on developed nations under the
principle of "common but differentiated responsibilities" to reduce their
emissions.'® The KP sets out a firm schedule for reducing GHG emissions in
annexe 1 countries (at least 5% below the 1990 level) and the targets are to be
met within an agreed commitment period: 2008-2012.1°2 The targeted period has
already elapsed, and therefore, its success or failure is not the focus of this study.
Although the KP considered that developing, non-annexe 1 countries are not
responsible for climate change. It required them to assist developed countries in
meeting their targets. For instance, gas flaring nations like Nigeria, Norway, and
Russia have signed and ratified the protocol.!®> However, the US, considered one

of the major emitters, failed to ratify the KP.1%*

The KP devises three methods to attain the UNFCCC's ultimate objective. These
methods are emissions trading - known as 'the carbon market’;°> clean
development mechanism (CDM);!°® and Joint Implementation (JI1).'°” The CDM
was one of the gas flaring reduction tools, and Nigeria, a non-annexe 1 country,
was involved in various CDM projects even after the KP commitment period.!®8
The broad goal of the CDM mechanism was to assist developing countries in
achieving sustainable development and helping developed countries meet their
emission reduction commitment under Article 3 of the UNFCCC.'®° Thus, the idea

to integrate CDM as one of the AG flaring reduction tools came about because

191 See UNFCCC, article 4.

192 Kyoto Protocol, article 3.

193 Nigeria signed the Protocol on 11 March 1999 and ratified it on the 10 December 2004.
194 The Kyoto Protocol — Status of Ratification. Available at:<The Kyoto Protocol - Status
of Ratification | UNFCCC>

195 Tbid article 17.

196 Article 12 Kyoto Protocol.

197 Article 6 Kyoto Protocol 1997.

198 Department of Climate Change - Federal Ministry of Environment, ‘Registered CMD
Projects in Nigeria’. Available at: <
http://climatechange.gov.ng/division/mitigation/cdm/registered-cdm-projects-in-nigeria/
accessed on 24/02/2020; and GGFR, ‘GGFR Kicks Off Fourth Phase, Aims to Scale Up
Flaring Reduction’, GGFR News Flare Issue No. 14 September 2012-June 2013.

199 Article 12 Kyoto Protocol.
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CDM was established as a flexible mechanism under KP to promote projects aimed
at reducing GHG emissions. Therefore, since AG flaring is one of the significant
sources of emissions, projects based on improving AG utilisation are eligible for
gualification due to their GHG emissions reduction potential.?%® Even though there
were initial uncertainties and resistance about the AG-CDM projects' eligibility, it
was later resolved that they were eligible under the KP. There was no legal barrier

whatsoever under the KP that disqualified their eligibility.2°!

Despite such challenges, there are AG-CDM projects specifically designed to
reduce AG flaring in Nigeria. Pillay's study examined such projects' effectiveness
in achieving KP's objective. The study examined a sample of 10 projects and 4 of
which were AG utilisation projects. The primary objective of the AG utilisation
projects was to reduce emissions through the recovery of AG from the Kwale Oil-
Gas Processing Plant, Pan Ocean plant, Asuokpu/Umutu Marginal Field located in
block OML 38, Obodugwa and neighbouring oil fields.?°? The study found that the
projects showed a clear 90% goal of AG flaring reduction, and the benefits were

classified as direct.?°3

Likewise, a study by Akinyele et al. that investigated AG-CDM projects in Nigeria
for Potential emissions mitigation, among others, found that the projects were
effective in helping to reduce the volumes of gas that would otherwise flare. The
study finally suggested that another possible way of reducing Nigeria's GHG
emissions is by promoting the utilisation of AG and other renewable energy
resources.?%* Furthermore, Mohammed's study that reviewed the effectiveness of
AG-CDM projects for eliminating emissions in Nigeria's petroleum industry found
that the projects were effective and contributed to some AG reduction in the

country. Mohammed suggested that Nigeria could achieve its policy objective of

200 The World Bank - GGFR, ‘Regulatory and CDM Capacity Building Workshop’, sponsored
by GGGFR, 15-16 March 2004 .

201 The World Bank, ‘The Current Methodologies: Applicability and Scope’, CDM workshop
on Gas Flaring, Amsterdam, December 3, 2008.

202 gurendran Pillay, ‘An Assessment of Clean Development Mechanism Project
Contribution to Sustainable Development in Nigeria’ (2016) 15 (6) International Business
and Economics Research Journal 315-328

203 Thid

204 Daniel O. Akinyele et al, ‘Clean Development Mechanism Projects for Developing
Countries: Potential for Carbon Emissions Mitigation and Sustainable Development’ (2014)
Eighteenth National Power Systems Conference (NPSC), 2014, pp. 1-6
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ending gas flaring by providing all needed facilitation to realise more AG-CDM

investments. 20>

Consequently, these projects as examined have effectively contributed to reducing
emissions from gas flaring is contentious.?°® The CDM's effectiveness in reducing
actual greenhouse gases was measured by comparing the estimated certified
emission reductions from CDM projects against the actual greenhouse gas
emission reduction.??” Therefore, KP could not be said to have made a high
contribution to global emissions reduction because the most significant emitters,
the US and China, did not participate. The US cites an excuse that the emissions
target will affect its economy and that the KP was 'fundamentally flawed' for
exonerating developing countries from binding emissions reduction

commitments. 208

The KP opens up a new panorama in global efforts for AG flaring reductions by
giving industrialised nations some flexibility in meeting their emission reduction
targets.?%° The CDM projects’ main objectives were to aid developing countries in
achieving cost-effective emissions reductions and environmental sustainability.
However, whether KP has achieved its reduction target during the trial period is
contentious. Nigeria's ongoing CDM-AG flaring projects would reduce GHG
emissions, improve efficiency, and increase access to cleaner energy. This is
because the success of any international regime and commitment largely depends

on domestic measures introduced by its signatories.

205 sani Damamisau Mohammed, ‘Clean development mechanism and carbon emissions in
Nigeria’ (2020) 11(3) Sustainability Accounting, Management and Policy Journal 523-551
206 Michael Le Page, ‘Was Kyoto Climate Deal a Success? Figures Reveal mixed Results’
(2016) NewScientist of 04/06/2016; and Igor Shishlove et al, ‘Compliance of the Parties
to the Kyoto Protocol in the First Commitment Period’ (2016), 16(6) Climate Policy.

207 Surendran Pillay, ‘An Assessment of Clean Development Mechanism Project
Contribution to Sustainable Development in Nigeria’ (2016), 15(6) International Business
& Economics Research Journal.

208 Daniel Bodansky, ‘U.S Climate Policy After Kyoto: Element for Success’ (2002), Policy
Outlook.

209 ICF International, Nigeria: Carbon Credit Development to the Flare Reduction Projects
- A Guide Book (Triple ‘E’ System Associates Ltd 2006), Mechanism Phase II Report
Submitted to the United Nations Industrial Development.

49



2.2.5 The Paris Agreement

Like KP, the Paris Agreement (PA) was also built upon the UNFCCC and mapped a
new course in the global climate change effort for the first time. The Agreement
brought all nations together into a common cause to undertake ambitious efforts
to combat climate change with enhanced support to assist developing countries in
meeting UNFCCC objectives.?!® The PA involved all the parties to the UNFCCC,
although the US withdrew during the Trump administration but later rejoined the
Agreement.?!! As a party to the UNFCCC, Nigeria has signed and ratified the
Agreement at its early stage.?'? The Agreement's fundamental aim was to
strengthen the global response to the threat of climate change by keeping global
temperatures well below a 2 degrees Celsius rise (°C), i.e., above pre-industrial
levels, and with further efforts to limit the temperature increase to 1.5°C.2!3 It
also aims to strengthen the ability of countries to deal with the impacts of climate
change through appropriate financial flows, new technology, and an enhanced
capacity-building framework. The Agreement also provides enhanced

transparency of action and support through a more robust framework.?4

The PA requires all contracting parties to put forward their best efforts through
nationally determined contributions (NDCs), pursue domestic measures to achieve
them, and strengthen these efforts in the years ahead.?!® This includes
requirements that all Parties regularly report on their emissions and
implementation efforts and form individual actions to update and enhance the
NDCs. The parties also agree to come together (global stocktake) every five years

to assess the collective progress toward achieving the Agreement's

210 United Nations Climate Change: Paris Agreement — Status of Ratification. Available
at:< https://unfccc.int/process/the-paris-agreement/status-of-ratification> Nigeria has
signed the Agreement on 22/09/2016 and ratified it 16/05/2017, see <
https://unfccc.int/node/61130> accessed on 24/02/2020.

211 On his first day in office, President Biden signed an Executive Order to bring the United
States back into the Paris Agreement.

212 United Nations Climate Change: Paris Agreement — Status of Ratification. Available
at:< https://unfccc.int/process/the-paris-agreement/status-of-ratification> Nigeria has
signed the Agreement on 22/09/2016 and ratified it 16/05/2017, see <
https://unfccc.int/node/61130> accessed on 24/02/2020. The Agreement entered into
force on 4 November 2016, and 189 out of 197 parties to UNFCCC have so far ratified it.
213 1bid article 2.

214 1bid article 9-11 & 13.

215 Tbid article 4.
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purpose.?® The Agreement further requires developed countries to lead by
undertaking absolute economy-wide reduction targets. In contrast, developing
countries are encouraged to continue enhancing their mitigation efforts and move
toward economy-wide targets over time regarding their peculiar national
circumstances.?!” It also aimed to support developing and vulnerable countries

(annexe 1) to realise their national objectives.

Nigeria communicated its first NDCs to the UNFCCC secretariat in compliance with
the Agreement on 28™ November 2018. The NDCs aims to strengthen the
enforcement of gas flaring restrictions and work to end gas flaring as a mitigation
measure to combat global warming.?!® The country agreed to an unconditional
20% reduction of gas flaring by 2030. The FGN has also committed to achieving
its target by implementing anti-gas flaring laws and policies. For instance, the FGN
identifies that enforcing gas flaring restrictions and developing Gas-to-Power
Plants at gas flare sites require further improvement.?!® The FGN is optimistic that
these measures would help the country realise its policy objectives of ending gas

flaring and unlocking gas potential by 2030.

However, despite its high ratification and the plaudits it received, the PA has been
criticised by some renowned climate scientists. They claim that it would be
politically and economically impossible to cut emissions below 2°C, as anticipated
by the Agreement. For instance, a robust global warming alarmist, Hansen, has
described the PA as worthless words and wishful thinking that could not be of any
effect as long as fossil fuels appear cheaper. Hansen told The Guardian that all the
parties have done is agree there was a problem in 1992 and agreed again in 2015
without ever acknowledging what is required to solve it. For Hansen, “promises

like Paris do not mean much. It is a hoax that governments have played on us

216 Tbid (the first 5 Years Conference took place in Glasgow 2021).

217 Ibid.
218 186 parties have submitted their first NDCs target but only three parties so far
submitted their second NDCs target.

<https://www4.unfccc.int/sites/ndcstaging/Pages/Home.aspx> accessed 03/05/2020

219 Nigeria’s Intended Nationally Determined Contribution — Submitted to the COP-UNFCCC
in Preparation for the Adoption of Climate Change Agreement at the Paris Conference on
Climate Change, December 2015. Prepared by the Nigerian Federal Ministry of
Environment, Abuja on 27 October 2015.
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since the 1990s”.2?° Similarly, while criticising the Agreement, Grubb has claimed
that few regard the PA’s goal as a realistic prospect because no politician would
be prepared to take the costly measures required by the Agreement. As Grubb
argues, “All the evidence from the past 15 years leads me to conclude that actually

delivering 1.5°C is simply incompatible with democracy”.??!

The Emission Gap Report 2019 observes that global GHG emissions need to fall
by 7.6% every year until 2030 to stay below 1.5°C, but they are currently
projected to keep rising.??? Therefore, this report and several testimonies and
criticisms by well-renowned scientists led the UN to reassess the emissions
reduction target. The UN suggests that even if countries meet their commitments
under the PA, the world is heading for a 3.2°C global temperature rise over pre-
industrial levels, leading to even wider-ranging and more destructive climate
impacts.?23 Therefore, this will undoubtedly negate the essence of the Agreement

and will indeed hinder the effective actualisation of the PA's goals.

Furthermore, an empirical study by Elvidge et al. that assesses the potential role
of the PA in mitigating the gas flaring emissions under specific-NDC targets also
supports the UN position. The study finds that countries could only provide less
than 2% of the emission reduction target presented in their NDCs. This is 1.86%
for unconditional and 1.46% for total NDC reduction targets.??* The study
concludes that gas flaring reduction has a low potential to meet NDC targets in

higher projected emissions countries such as Russia, the USA, and possibly

220 The Guardian, ‘Ex-NASA Scientist: 30 Years On, World is Failing Miserably to Address
Climate Change’, 19 June 2018. Available at: <
https://www.theguardian.com/environment/2018/jun/19/james-hansen-nasa-scientist-
climate-change-warning> accessed on 25/02/2020. James Hansen was the expert who
gave the climate warning in 1988 at the United States Senate testimony.

221 Michael Grubb - Professor of International Energy and Climate Change at the University
of College London at the International Conference: ‘1.5 Degrees: Meeting the Challenge
of the Paris Agreement’, 21-22 September 2016, Keble College Oxford, United Kingdom.
See <https://www.thegwpf.com/climate-scientists-shoot-the-messenger/>

222 UN Environment Programme - Emissions Gap Report 2019 of 26 November 2019.
Available at: < https://www.unenvironment.org/resources/emissions-gap-report-2019>
accessed on 25/02/2020.

223 UN News, ‘UN Emissions: World on Course for More than 3 Degree Spike, Even If
Climate Commitments are Met’, 26 November, 2019, Climate Change.

224 Christopher D. Elvidge et al., ‘The Potential Role of Natural Gas Flaring in Meeting
Greenhouse Gas Mitigation Target’ (2018), 20 Energy Strategy Reviews 156-162.
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Nigeria.??> In contrast, the study finds that three countries, Yemen, Algeria, and
Iraq, could meet more than 100% of their unconditional NDC targets from gas
flaring reductions, with Iran and Gabon meeting more than 90% of their
unconditional targets from upstream gas flaring.??® Thus, to achieve the PA’s
objective, gas flaring nations and the most significant emitters need to take drastic
measures and develop a mix of reduction sources to achieve their NDCs’ targets.

Failure to do so means that the 1.5°C goals will be out of reach before 2030.2%”

At the U.N. Climate Action Summit 2019, 107 countries, including Nigeria stated
their intentions to strengthen their NDC targets by 2020 as required under the PA,
representing 15% of global emissions. However, only 11 countries have updated
their NDCs by submitting their targets by mid-2022.2%% Thus, not a single country
among the G7 countries or the worst-performing polluters on the planet (like
Russia, the US, Nigeria, and the EU) have updated their targets. Most G7 countries
and the most significant polluters only stated their intention to update their NDC
by 2020.22° On the other hand, Norway and countries that have already updated
their 2020 NDCs represent less than 0.5% of global emissions.?3° As Mohammed
pointed out, Norway could not even be counted as a gas flaring nation as it flares

only 0.01% on a global scale.?3!

Consequently, observers like Hansen, Grubb and Nicolle argue that the PA did not
achieve its commitments fully, and Nicolle attributed this failure to two reasons.
Firstly, the commitments were voluntary and non-binding, and secondly, there

was little agreement on how they should be achieved. The PA is mainly symbolic

225 Even though the study did not specifically include Nigeria in the assessment, the
country falls within the countries with higher projected emissions like Russia and the US,
and has a 20% unconditional target.

226 Thid Elvidge et al.

227 Inger Anderson — UNEP Executive Director Ibid UN News (n 154).

228 The Paris Agreement and Nationally Determined Contribution. Available at:
<Nationally Determined Contributions (NDCs) | UNFCCC> accessed 12/04/2022.

229 1bid (n 153).

230 Climate Watch, ‘2020 NDC Tracker’. Available at:
<https://www.climatewatchdata.org/2020-ndc-tracker> accessed on 12/04/2022.

231 Jamilu Ibn Mohammed, ‘Comparing Nigeria’s Legal Framework for Combating Gas
Flaring with that of Norway - Lessons for Nigeria’ (2016), 2(9) Imperial Journal of
Interdisciplinary Research at 1252.
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and non-binding because it does not formally come into effect until 2020.232
Therefore, a concerted effort is required: all hands must be on deck to ensure that
the global initiatives and commitments contribute significantly towards achieving

the aim of the Paris Agreement.
2.2.6 The Glasgow Climate Pact 2021

The World gathered in Glasgow for Cop 26 between October and November 2021
based on the PA commitment, where the parties agree to come together every
five years to assess the collective progress towards achieving the Paris
Agreement's purpose.?33 Whilst there is a lot of focus on methane, including the
impressive announcement by nearly 90 countries to cut methane emissions by
30% by 2030, gas flaring was somewhat overlooked.?3* This is despite previous
countries' commitment to reducing gas flaring, including it in their intended NDCs.
Rather, only a handful of countries have updated NDCs emissions targets, making
the current UN GHG emissions projection around 5 billion tonnes lower by 2030-
equivalent to more than ten years of current UK emissions.?*> The parties also
agreed to revisit and strengthen their current 2030 emissions targets, and a new
Work Programme on mitigation ambition was created to hold an annual high-level
event in 2022. The Pact also drives further action on long-term strategies and
establishes the need for countries to take concerted and immediate efforts to
deliver on their commitments.?3® Consequently, reducing gas flaring, a major
source of GHG and methane emissions, should be a priority for the participating

countries of the Pact.

However, despite these bold commitments to reduce flaring since the PA in 2015,

global gas flaring increased by 3% in 2019 but later decreased due to a reduction

232 William Nicolle, ‘Could an Upcoming Climate Summit Become the Next Paris
Agreement?’, 1 October, 2019, Prospect. Available at: <
https://www.prospectmagazine.co.uk/other/climate-change-news-uk-glasgow-2020-
summit> accessed on 25/02/2020.

233 The Paris Agreement, article 14.

234 Kate Abnett, Valerie Volcovici and Ilze Filks, ‘Nearly 90 Countries Join Pact to Slash
Planet-warming Methane’, Reuters 2 November 2021.

235 The United Nation, COP 26 — The Glasgow Climate Pact. UN Climate Change Conference,
UK 2021. Available at: https://ukcop26.org/wp-content/uploads/2021/11/COP26-The-
Glasgow-Climate-Pact.pdf accessed 23/11/2021.

236 Thid.
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in production because of the COVID-19 pandemic. Consequently, failing to tackle
flaring would diminish the aims of the PA to limit global temperature rise and avoid
the worst impacts of climate change, as discussed earlier. Although there are
voluntary initiatives both at a regional and global level for environmental
regulation, their impact is mostly limited. In contrast to the global initiatives, there
is hardly any regional regime in the African continent explicitly regulating air
quality and atmospheric pollution, emissions from upstream activities, or suffice
it to say, routine flaring. Therefore, the following heading will review the most
relevant regional regimes in the African continent concerning emissions from

petroleum activities.

2.3 The Regional Regime on Air Quality and Atmospheric Protection

Generally, a regional regime for environmental protection should be no less
effective than the international regime. Thus, it can level the playing field by
providing a minimum base for environmental regulation and an additional
mechanism to supplement nations’ domestic efforts, which are at best inadequate
and ineffective.?3’ Using a regional approach to regulate environmental pollution
resulting from natural resource exploitation is not new. For instance, for a long
time, the North Sea region has been governed by one regional regime or the other
aimed at preventing pollution from oil-related activities.?3® The first was the ‘Bonn
Agreement’ signed in 1969 following a significant release of oil from a grounded
vessel. Later, other conventions were signed, culminating in the adoption of the
OSPAR Convention.23°

237 Carlos J. Moreno, ‘Oil and Gas Exploration and Production in the Gulf of Guinea: Can
the New Gulf Be Green’ (2009), 31(2) Houston Journal of International Law 419-467. For
instance, the OSPAR Convention requires its parties to publish discharge data, which can
allow neighbouring nations and other NGOs to exert an indirect influence on national
enforcement.

238 Sergei V. Vinogradov & Jay Paul Wagner, ‘International Legal Regime for the Protection
of the Marine Environment Against Operational Pollution from Offshore Petroleum
Activities’ in Zhiguo Gao, Environmental Regulation of Oil and Gas Industry (edn. 1998),
93, 106.

239 Convention for the Protection of the Marine Environment of the North-East Atlantic,
Sept. 22, 1992, 32 I.L.M. 1069 (Hereinafter OSPAR Convention).
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Sand has firmly argued for the regional approach to environmental protection as
the best method for protecting a continent from environmental harm relating to
petroleum activities. This is because the effects of pollution are usually felt on a
regional basin level; nevertheless, as opposed to the international situation, no
single regional instrument in the African continent explicitly concerns air quality
and atmospheric pollution or harm resulting from petroleum activities.?*° There is,
therefore, a complete absence of a regional instrument regulating petroleum
activities in Africa. Although the continent has endorsed two significant
instruments that could be argued to have obligated the contracting parties to
prevent atmospheric pollution. Therefore, the reviews will be limited to only these

instruments because Nigeria is a party to them.
2.3.1 The Abidjan Convention and its Protocol

The 1981 Abidjan Convention is known as the Convention for Cooperation in the
Protection, Management, and Development of the Marine and Coastal
Environment of the West, Central, and Southern Africa Region.?*! The Convention
works hand-in-hand with the OSPAR convention within the framework of the UNEP
Programme of regional seas and action plans, which covers 18 regions. The
convention's main objective is to protect the marine environment, coastal zones,
and related internal waters falling within the jurisdiction of the state parties.?*?
The parties to the Convention (including Nigeria since March 1981) agree to take
all necessary measures to prevent, reduce, combat, and control pollution from or
through the atmosphere, among others.?*3 Articles 4 & 9 of the Convention are
the most relevant provisions that implicitly reference air quality and atmospheric

emissions from oil and gas operations.

240 p_H Sand, ‘The Rise of Regional Agreement for Marine Environment Protection’ (1988),
39(2) International Digest of Health Legislation 499-511.

241 The Convention was adopted on 23 March 1981 in Abidjan, Cote d'Ivoire and went into
effect on 5 August 1984. In 2008, the contracting parties agreed to amend the title of the
Abidjan Convention and the Protocol to: “"Convention for Cooperation in the Protection,
Management and Development of the Marine and Coastal Environment of the Atlantic
Coast of the West, Central and Southern Africa Region and Protocol Concerning
Cooperation in Combating Pollution in Cases of Emergency.”

242 According to Article 16 of the Convention, the parties include states within the Western,
Central and Southern African region which have lately joined and become parties to the
Convention.

243 Tbid article 9.
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Therefore, article 4 states, "The Contracting Parties shall, individually or jointly as
the case may be, take all appropriate [action] .... to prevent, combat and control
pollution of the Convention area and ensure sound environmental management of
natural resources.” Meanwhile, article 9 states that “"The Contracting Parties shall
take all appropriate measures to prevent, reduce, combat and control pollution in
the Convention’s area resulting from or transported through the atmosphere.”
Consequently, one may argue that the combined wording of these provisions
obliges member states to prevent, reduce and combat the practice of AG flaring
within the Convention jurisdiction, being a major source of emissions to the

atmosphere.

While the language of general obligations under Article 4 is vague, the expressions
‘all appropriate measures’ and ‘best practicable means’ are general and without
any further provision to define these terms.?* Nevertheless, without anything to
the contrary, the use of the word “shall” in the wording of both provisions is
enough to argue as conferring an obligation on the contracting parties to end
flaring. In other words, the word ‘shall’ in the provisions may suggest a mandatory
requirement for all contracting parties to take all appropriate measures to prevent
and control emissions from gas flaring that pollute the atmosphere of the parties
to the Convention. This is notwithstanding that each member state may argue

quite different interpretations of what "appropriate measures" means.

Likewise, the Convention also contains other provisions besides Articles 4 & 9 that
could be argued to affect pollution from oil and gas operations. For instance, Article
13, titled "Environmental Impact Assessment," requires its parties to conduct an
environmental assessment for any activity that may potentially cause substantial
pollution or significant harmful changes to the environment during the planning
stage.?*> It further requires them to develop and manage policies and guidelines
that will assist them in minimising the harmful impact of oil and gas operations on

the Convention area.?*® Moreover, the state parties are also collectively required

244 Thid article 4. By contrast, the OSPAR Convention uses general terms such as "best
available techniques" and "best environmental practice", but later goes on to define what
these terms mean. Ibid OSPAR Convention at 1098-1099.

245 Tbid Abidjan Convention Article 13.

246 Thid.
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to develop a procedure for disseminating information concerning assessing the

activities of any potential environmental effects.?*’

Following a slow start, the Convention had now taken on an accelerated dimension
when the parties, while aware and mindful of the value of oil and gas resources to
their economies and the impact on climate change,?*® recently adopted four major
Protocols aimed at improving the management of coastal areas and the marine
environment.?#° Additionally, while declaring its full support for the Protocols and
their implementation, the UNEP opined that they would play an integral role in
implementing SDGs in the Convention area (especially the oil and gas and LBSA

protocols).?>°

Conclusively, the Abidjan Convention and its Protocols have now provided a legal
framework for regional environmental action concerning oil and gas operations in
general. However, to adequately address all possible environmental harms from
petroleum operations, a specific protocol is required to expand on the language of
Article 9 of the Convention.?>! As Moreno suggests, the most effective way would
be to choose an existing regional protocol in place anywhere or a set of industry
guidelines dealing with petroleum operations as a blueprint that can be modified

to meet the needs of the African region.?%?

247 The potential environmental effects should be considered in any planning activity
entailing projects within its territory, particularly in coastal areas.

248 As well as the international commitment to address the greenhouse effect, which
resulted in the adoption of the UNFCCC, the Kyoto Protocol and the Paris Agreement. See
Preamble to the amended Convention.

249 The Protocols were adopted and endorsed on 2 July 2019 by the Abidjan Convention in
Yamoussoukro, the Republic of Cote d'Ivoire. The four Protocols are: The Grand-Bassam
Protocol on Pollution from the “Land-based sources and activities (LBSA)”; the Malabo
Protocol on “Environmental norms and standards related to offshore oil and gas activities
(Offshore protocol)”; the Pointe Noire Protocol on “Integrated coastal zone management
(ICZM)"”; and the Calabar Protocol on “Sustainable mangrove management”.

250 United Nation Evironment Programme (UNEP), ‘New Abidjan Convention Protocols to
Transform Continent’s Ocean Governance’, UNEP Statement July 12, 20109.
Availabe at:< https://abidjanconvention.org/new-abidjan-convention-protocols-
transform-continents-ocean-governance> accessed 11/03/2020.

251 1t is the provision of the Convention that deals with atmospheric pollution in general,
and thus could be expanded to deal with GHG emissions from these activities (especially
gas flaring as a major environmental pollution within the contracting states).

252 1bid Moreno (n 237). It would also need to address all the environmental issues
associated with the treatment of associated gas from the licensing stage to the exploration
and production cycle (from licensing as well as refining and transportation, among other
things).
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2.3.2 The African Charter on Human and People’s Rights

The African Charter on Human and People’s Rights (hereinafter referred to as the
Charter)?>3 is concerned with protecting human rights within the African continent.
The Charter has been ratified by most African countries, including Nigeria.?>* This
legal framework is relevant in the current discussion because, as discussed in
chapter one, gas flaring harms the environment and health and violates human
rights. Additionally, an already established precedent under the Charter prohibited
the practice of AG flaring in Nigeria.2>® Thus, the combined provision of Articles 21
and 24 of the Charter has been interpreted by the African Commission on Human
and People’s Rights as conferring an obligation on Nigeria to take every
appropriate measure to end AG flaring and other oil pollution sources within its
jurisdiction.?*® The commission in SERAC & CESR vs Nigeria had ruled that gas
flaring infringes on the people’s rights of oil-producing Niger-Delta communities in
Nigeria.?*” The commission further appeals to the FGN to protect the communities'

environment, health, and livelihoods.?>8

Moreover, a federal high court judge in Nigeria has also taken a similar position
with the African Commission on Human and People’s Rights. In the decided case
of Gbemre vs Shell Petroleum Development Company of Nigeria Ltd & 2 Others,
the plaintiff suing a class action on behalf of the Iwherekan community in the
Niger-Delta filed the suit at the Federal High Court, challenging the practice of gas
flaring in the Niger-Delta by the oil company.?>® The court declared that gas flaring

253 Came into force on 21 October, 1986.

254 African Commission on Human and People’s Rights, History of the African Charter.
Available  at: http://www.achpr.org/instruments/achpr/history/.> accessed on
18/08/2019.

255 See Gbemre vs Shell Petroleum Development Company of Nigeria Ltd & 2 Others.

256 While recognising the contracting parties’ right to exploit and dispose of their natural
resources, the combined cautioned that it should be exercised without prejudice to the
obligation imposed by the principle of international law. It also recognised the right of the
African people to a satisfactory general environment favourable to their development. See
art 21(3) & 24 ACHPR.

257 Social and Economic Right Action Center (SERAC) and Center for Economic and Social
Rights (CESR) v Nigeria 155/96. Available at: <
http://caselaw.ihrda.org/doc/155.96/view/.> accessed on 21/08/2019.

258 1bid.

253 Gbemre vs Shell Petroleum Development Company of Nigeria Ltd & 2 Others (2005)
FHC/B/CS/53/05. Available at:< http://climatecasechart.com/non-us-case/gbemre-v-
shell-petroleum-development-company-of-nigeria-ltd-et-al/> accessed 09/02/2020. See
also Oronto Douglas vs SPDC Nig. Ltd & Others (1988) LCN/0053(CA).
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is unconstitutional as it violates the guaranteed fundamental rights of life and
dignity of human persons provided in the Nigerian Constitution and the African
Charter on Human and People’s Rights. The court further ruled that the oil

companies must stop flaring gas in the Niger-Delta.?%°

It is suggested that the combined decisions in these landmark cases brought under
fundamental human rights without anything to the contrary could be argued to
have conferred on Nigeria and other oil-producing countries in Africa an obligation
to end AG flaring, which is considered harmful to the people’s environment and
infringes their human rights.?%! The decisions can also be assumed to support the
provisions of the international instruments cited above under section 2.2.
Consequently, on this basis, it can be suggested that flaring in Nigeria is a violation
that can be challenged both regionally under regional instruments and
internationally under various international instruments. This could also lead to
further international debates about the need to provide regional and international
legal frameworks to combat flaring and rigorous global initiatives. As it stands,
there is only one notable initiative established explicitly for this purpose, and the

next heading will review such an initiative.

260 Thid.
261 See notes 84 & 87 and the articles 21 & 24 of the Charter.
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2.4 Global Initiative for Gas Flaring Reduction

For many years, the World Bank (WB) Group has provided technical assistance
and advice to countries seeking options on regulatory and institutional frameworks
for natural gas utilisation. The WB specifically advises on gas master planning,
domestic gas sector development, and liquefied natural gas import and export
strategy.?®? It also supports gas-fired power plants and Partial Risk Guarantees
(PRG) to encourage power and gas sales and help improve gas distribution
systems' efficiency.?%3® Therefore, in line with these stated roles, the WB in the
year 2002 assumed a new global leader in gas flaring reduction by initiating and
launching the Global Gas Flaring Reduction Partnership (GGFRP) at the World

Summit on Sustainable Development held in Johannesburg, South Africa.2%*

The GGFRP is a public-private initiative that supports the efforts of oil-producing
countries and companies to increase the use of associated natural gas to reduce
flaring and venting. The GGFRP has 35 participants involving the 17 governments
of oil-producing countries (including Nigeria), and 12 multinational oil companies,
some of which are currently engaged in oil exploration and production activities in
Nigeria. It also consists of 3 multilateral organisations chaired by the World and
three countries (the United States, Canada, and Germany) will be joining in
2023.%% The main objectives of the GGFRP are to reduce Co, emissions from
wasteful and undesirable gas flaring and venting practices through stakeholder
facilitation, policy change, and project implementation. The GGFRP partners have

established a collaborative Global Standard for gas flaring reduction, which

262 The World Bank/GGFRP, ‘Global Gas Flaring Reduction — A Public Private Partnership’.
Availableat: <https://www.worldbank.org/en/programs/gasflaringreduction/about#:~:te
xt=The%20World%?20Bank's%20Global%20Gas,production%20sites%20across%20the
%20world.> accessed on 18/08/2019.

263 The World Bank Guarantee Products: International Development Association Partial
Risk Guarantee. Available at:
<http://siteresources.worldbank.org/INTGUARANTEES/Resources/IDA PRG.pdf.>
accessed on 28/02/2020.

264 Climate Initiatives Platform, ‘Global Gas Flaring Reduction Partnership’. Available at:<
http://climateinitiativesplatform.org/index.php/Global Gas Flaring Reduction Partnershi
p> accessed on 28/02/2020.

265 BP (United Kingdom), Chevron (USA), Eni (Italy), Exxon Mobil (USA), Shell
(Netherlands), Statoil (Norway) and Total (France) are among the 13 oil companies that
signed the initiative and all are currently in Nigeria flaring associated gas. The initiative
also includes other European Union states and the European Bank for Reconstruction and
Development, with the World Bank as the lead partner.
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provides a framework for governments, oil companies, and other key stakeholders
to consult and take collaborative actions, expand project boundaries, and reduce
barriers to AG utilisation. The collaboration is established through policy change,
country-specific interventions, commercialisation of AG, stakeholder facilitation,

and project implementation.26®

In collaboration with the United Nations, the GGFRP had in 2015 launched the
‘Zero Routine Flaring by 2030’ initiative, which the partners endorsed and agreed
to make the best effort through an expanded programme and results-focused
approach.?®” The WB is optimistic: this initiative will be an integral component of
the path to ending routine flaring globally and also help to achieve the PA’s goal
of limiting global warming to well below 2°C.%%® However, before this initiative,
other initiatives were endorsed since establishing the GGFRP without realising
their stated objectives fully. For instance, there was the 2013-2015 Phase-4
Initiative, to which 30 partners (including Nigeria) contributed $10 million.26°
Nigeria benefitted from this initiative through a pilot project to build local
stakeholders' capacity, partly by undertaking a ‘learning by doing’ approach.?”°
Though it has established a global standard that provides a framework for
governments, companies, and other key stakeholders to consult with each other,

the initiative does not realise its potential as fully as anticipated.?’!

266 The World Bank, ‘Global Gas Flaring Partnership (GGFR) - Partners’. Available at:<
https://www.worldbank.org/en/programs/gasflaringreduction#4> accessed on
28/02/2020.

267 The Nigerian Government endorsed the initiative in June 2016. By endorsing the
initiative, the country has committed to providing a legal, fiscal, regulatory, as well as
operating environment which is conducive to upstream investments. The country was also
required to commit to the development of viable markets for utilisation of gas and the
infrastructure necessary to deliver gas to these markets. The country’s efforts should be
to ensure that routine flaring at existing oil fields ends as soon as possible, and no later
than 2030. See The World Bank, ‘Zero Routine Flaring By 2030’. Available at:<
https://www.worldbank.org/en/programs/zero-routine-flaring-by-2030#4> accessed
02/05/2020.

268 The World Bank, ‘Zero Routine Flaring by 2030’. Available at:<
https://www.worldbank.org/en/programs/zero-routine-flaring-by-2030> accessed on
28/02/2020.

269 The World Bank/GGFR, ‘GGFR Kicks Off Fourth Phase, Aims to Scale up Flaring
Reduction’ Working Paper Issue No. 14 September 2012-June 2013.

270 ICF International, Nigeria: Carbon Credit Development for Flare Reduction Projects (ICF
Consulting Ltd and Triple ‘E’ Systems Associates Ltd).

271 Ibid.
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Notwithstanding the challenges, GGFRP is currently the only international initiative
that explicitly considers AG utilisation as an essential process for reducing GHG
emissions, which is the ultimate objective of the UNFCCC and its Protocols. The
GGFR has subsequently established several activities to promote AG use and
accelerate flaring reduction investments.?’? Its project aims to support national
governments and the petroleum industries to reduce AG flaring and venting. This
support, as stated above, includes aiding and giving advice about policies and
regulatory and institutional frameworks for natural gas utilisation. The GGFRP
believes that pilot projects will be instrumental in defining and furthering AG

reduction.

In providing the support, the GGFRP, in collaboration with its partners, developed
a model framework for the upstream flaring and venting policy and regulation,
based upon experiences and lessons learned in the flaring reduction regulation of
the champion countries.?”?> The framework guides gas flaring nations’ anti-gas
flaring law and policy regimes in the following four areas: upstream oil and gas
legislation (the legislative framework), the contractual framework, the fiscal
framework, and the regulatory framework.2’* These four areas are interdependent
and constitute essential elements for the success or otherwise of any flaring
regime. Therefore, the following diagram illustrates the relationship each has with
the others, and, as GGFRP suggests, this could serve as best practices and models

for practical application.?”>

272 GGFRP, Monitoring and Reporting Guidelines for Flare Reduction CDM Projects,
prepared by the Oil and Gas CDM/JI Methodology Group Report No. 2.

273 Champion countries according to the policy document are those such as Algeria,
Canada, Norway, the United Kingdom, and the United States.

274 The World Bank 2009 (n 1).

275 Ibid page 5.
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Figure 2.1: Constituents of a typical anti-gas flaring law and policy regime
Legislative Framework

Fiscal Framework

Contractual Framework
(Incentives & Penalties)

Regulations Policy Framework
(Third Party Access)

Regulatory Regulatory

Regimes Agencies

Table 2.1: Essential elements of Regulatory Regimes and Regulatory Agencies

Regulatory Regimes Regulatory Agencies
- Definition Boundaries - Clarity of roles and objectives
- Approval - Autonomy
- Economic Evaluation - Participation
- Measuring & Reporting - Accountability
- Monitoring & Enforcement - Transparency
- Public Disclosure - Predictability

The above diagram illustrates the interdependence of four major constituent
elements (legislative, fiscal, contractual, and regulatory framework) that a robust

anti-gas flaring regime needs for optimal performance. In principle, natural
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resource environmental policies form within the spectrum of these elements and
provide a basis for establishing relevant legislation to ensure that gas flaring and
venting policies are efficient and effective.?’® Therefore, the legal powers
concerning the treatment of gas flaring can either be embedded in primary
legislation, i.e., a legislative framework (for instance, petroleum laws), a
contractual framework, or a secondary instrument, i.e., regulatory frameworks
such as regulations, codes, licenses, and guidelines (secondary Ilegal
instruments).?’”” For effectiveness, the treatment of AG must be explicitly
addressed in the legislative framework. The framework should determine how all
aspects of the industry are regulated and treated fiscally through incentives and
penalties, or contractually through production contracts and licenses.?”® However,
for flexibility, the legislative framework should only lay out the fundamentals and
allow the regulatory framework to provide detailed provisions specified by the
industry regulator. This will enable changes in specific regulations to be made

more quickly.?”°

On the other hand, the contractual framework specifies the rights and obligations
of the venture’s partners to utilise the AG. The WB has observed that most of the
oil-producing countries' petroleum agreements are often unclear regarding the
treatment of the AG at this stage.?®® At the same time, the fiscal framework
specifies the economic approach to handling AG utilisation. Host governments
typically use two forms of fiscal stimuli to promote flare gas utilisation: incentives
and penalties. These fiscal stimuli can also be introduced into the contractual
framework and a fiscal system.?8! Using these stimuli in both frameworks could

even be more effective as they can often be tailored more specifically to individual

276 The World Bank - Global Gas Flaring Reduction public-private partnership (‘GGFRP’),
‘Regulation of Associated Gas Flaring and Venting: A Global Overview and Lessons from
International Experience’ Report No. 3 of April 2004.

277 1bid.

278 The World Bank, ‘Guidance on Upstream Flaring and Venting Policy and Regulation’,
Global Gas Flaring Reduction Partnership, Washington D.C. March 2009.

279 1bid.

280 Thid page 5.

281 Thid.
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circumstances, discriminating for example between fields that are remote from

existing infrastructure and those near potential markets. 282

Finally, the regulatory framework is the fourth and most crucial element of any
anti-gas flaring regime. The WB believes that effective regulation is essential for
proper AG utilisation and the success of any anti-gas flaring regime.?®3 There are
two critical elements in an anti-gas flaring regulatory framework: the regulatory
regime (which concerns the practical policy design) and the regulatory agency
(which undertakes effective monitoring with the credible threat of enforcement).
Thus, a regulatory regime establishes what is regulated and how (see figure 2.1
above).?®* While the design of the regulatory framework matters, the WB advises
that enough emphasis should be placed on monitoring and enforcement, for most

of the regulatory failure was primarily a failure of monitoring and enforcement.?8>

The WB panel also argues that enforcement is a crucial element of the regime,
and thus a dedicated/empowered institution should typically perform a regulatory
function. Therefore, regardless of the design, the regime is unlikely to bring the
expected results unless the regulator identifies and effectively enforces the
regulatory breach. This regulatory agency may come either in the form of a
standalone regulatory body or a department in a relevant ministry.28®
Nevertheless, whatever the form of the regulatory agency, it should be
independent of influence from the oil and gas industry operators, politicians, and

other stakeholders (see Table 2.1 above).

282 Thid page 6.

283 CFA Society United Kingdom, ‘Effective Regulation’ (2011), Position Paper available at:
< https://www.cfauk.org/-/media/files/pdf/pdf/5-professionalism/3-research-and-
position-papers/effective-regulation.pdf> accessed 13/03/2020.

284 Regulatory rules and procedures should preferably be outlined in secondary rather than
primary legislation, or as a standalone document to facilitate the changes in specific
regulations which may be necessary over time.

285 The World Bank 2009 (n 1).

286 For example, the Energy Resource Conservation Board (ERCB), Alberta, Canada,
provides a good example of a standalone regulatory body. The Licensing and Consents
Unit of the Department of Trade and Industry in the United Kingdom and the Norwegian
Petroleum Directorate, as well as the Interior Department’s Minerals Management Service
in the United States, are perfect examples of departments in the relevant ministry.
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2.5 Evaluation and Consideration

This chapter has critically reviewed contemporary global and regional issues
around air quality and atmospheric protection. This is an aspect of environmental
regulation needed to establish the genesis of countries’ environmental laws and
policies regarding the treatment of gas flaring. The contemporary issues discussed
are primary global concerns of oil-producing countries and public/private
organisations and constitute the main agendas of the United Nations. This chapter
has argued that, although neither an international nor regional instrument
specifically prohibits AG flaring, inferences can be made about the existing
regional instruments as conferring an obligation on oil-producing developing
nations of the African continent to end gas flaring within their jurisdiction.
Similarly, in light of the substantial GHG emissions from AG flaring within the oil-
producing countries that are parties to the UNFCCC, this chapter revealed that
there might also be an implied obligation for the UNFCCC parties to minimise AG

flaring.

However, the revelation led to two arguments: firstly, UNFCCC can hardly be said
to expressly confer an obligation on its contracting parties to end flaring. Its
ultimate purpose is stabilising and preventing it from attaining a dangerous level.
Secondly, the UNFCCC's binding obligation to reduce GHG emissions is only
applicable to annexe 1 countries, which does not include Nigeria and some major
flaring nations. Therefore, the harmless argument is that while parties under
annexe 1 might have a moral obligation to end gas flaring under the UNFCCC,
there is no precise and clear obligation on non-annexe 1 countries.?®”
Nevertheless, Trail Smelter's decision to avoid causing transboundary
environmental harm to neighbours could be argued to have placed such an
obligation under other international frameworks. This is because emissions and

other pollutants from flaring sometimes transcend into neighbouring jurisdictions.

287 However, the regional instruments studied have remedied the deficiencies of the
international instruments. Both the Abidjan Convention and the African Charter could be
suggested to have implicitly imposed an obligation on Nigeria to end gas flaring because
of adverse effects on the environment and violation of the host-communities’ rights.
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It can be suggested to impose an obligation on Nigeria and other oil-producing

countries under international customary law to minimise or eliminate gas flaring.

Furthermore, the PA’s regime could not be said to be internationally effective as
regards emission reduction because of how the commitment was stipulated i.e.
it's a more state-focussed approach. Thus, the distributive character of the PA’s
authority is such that its effectiveness or ineffectiveness is substantially a matter
of national law and national public law in particular, and as such States have to
domesticate it for it to be effective. Likewise, the NDCs as the principal mechanism
by which the PA anticipates that its ambitions might be realised were not largely
adhered to by the States. Thus, observers argued that even if parties meet their
existing NDCs pledges global emissions will continue to rise steadily. By 2030,
UNEP estimates, emissions will be 27% and 38% higher than is needed to limit

warming to 2C and 1.5C, respectively (see the discussion in section 2.2.5).

Consequently, this suggests that at an international level, apart from international
customary law, no instrument imposes an obligation on Nigeria and other oil-
producing developing nations to end flaring. The effect of this argument could be
subject to various interpretations and deniability. Likewise, it would be difficult to
impose responsibility on gas flaring countries due to uncertainties about the exact
volumes each country emits from its various emission sources. Therefore, the
study turned to a regional approach to examine whether this exists. The chapter
critically reviews the current regional frameworks and voluntary commitments
made by oil-producing nations, including Nigeria, as conferring an obligation on
them to end gas flaring. It has shown that regional instruments have a crucial role
in ending GHG emissions' release into the atmosphere. Therefore, a regional
approach to environmental regulation could fill in the gaps left by the current
global environmental law regimes regarding atmospheric emissions from gas

flaring practices.

This chapter critically argued that the regional approach would benefit the African
region, especially the oil-producing countries in the area. Therefore, it is
suggested that the African region develop and implement a protocol for
hydrocarbon activities under the Abidjan Convention as the best way forward. The
protocol should address all the environmental risks associated with petroleum

operations. This effort would support and strengthen the UNFCCC's overall goal of
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protecting the global environment. Moreover, the GGFRP framework model (see
figure 2.1 and table 2.1) should guide oil-producing nations in designing robust
anti-gas flaring regimes for optimal performance. According to the GGFRP, using
fiscal stimuli (penalties and incentives) in both the contractual and fiscal
frameworks could be more productive and useful in reducing routine flaring as
they can often be tailored more specifically to individual circumstances. Similarly,
the WB is concerned that not enough emphasis is being placed on monitoring and

enforcement, an aspect that will be critically evaluated in the next chapter.

2.6 Conclusion

This chapter concludes that the success or otherwise of any international or
regional framework and nations’ adherence to voluntary commitments
internationally and regionally depends mainly upon the domestic measures
introduced by oil-producing nations. As such, the international and regional
instruments and voluntary commitments reviewed above are not exceptions.
Therefore, it is suggested that the burden lies on oil-producing nations to ensure
effective implementation and enforcement of the relevant laws and policies. As a

result, the appropriate regulatory measures are necessary to balance the nations

economic development and environmental protection objectives.

It is further suggested that oil-producing nations must ensure that their
environmental objectives and policies relating to flaring and venting are updated
and in line with global best practices to achieve environmental goals effectively
and efficiently. Accordingly, most oil-producing nations have signed relevant
international and regional instruments while establishing domestic legislation that
often gives relevant regulatory institutions legal powers to carry out regulatory
functions and environmental policies. Nigeria is also a signatory of all the
international and regional instruments reviewed in this chapter. Therefore, the
country is obliged to do everything within its power to ensure it keeps to its
commitment. Consequently, the next chapter will critically review Nigeria’s anti-
gas flaring law and policy regimes. It will also review the country's anti-gas flaring
contractual and regulatory frameworks in line with the constituent elements
illustrated by the GGFRP.
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CHAPTER THREE - General Review of the Design and Enforcement of

Nigeria’s Anti-Gas Flaring Law and Policy Regimes - An Evaluation
3.1 Introduction

The relevant international and regional instruments for air quality and atmospheric
pollution reviewed in the previous chapter have more or less laid the genesis of
most oil-producing nations’ laws and policy regimes for regulating pollution
resulting from petroleum operations. Therefore, this chapter critically evaluates
Nigeria’s anti-gas flaring law and policy regimes' appropriateness and
effectiveness of the enforcement processes. In this regard, the chapter starts with
an overview of Nigeria's petroleum industry. It then critically evaluates the efforts
by Nigeria to end gas flaring using various laws and policies, thereby examining
the appropriateness of these laws and policies thereof. The chapter then assesses
the effectiveness of the enforcement processes of such laws and policies.
Ultimately, it highlights the gap - successes, challenges, and the inability of
current Nigeria’s anti-gas flaring regimes to establish effective compliance with
the ideal of zero flaring and environmental sustainability — this is to meet objective
2 of the study.
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3.2 Overview of the Operations in Nigeria’s Petroleum Industry

Nigeria's petroleum industry has been well-rounded in successful exploration and
production activities since the beginning of its first commercially viable discovery.
The exploration activities in Nigeria began in 1908, but not until 1956 that a
commercially viable discovery was made.?8® The discovery was made at Oloibiri
Niger-Delta, with a modest production rate of 5,100 barrels per day (b/pd).2®
Since then, the industry has continued to enjoy significant growth up to the
present times. Current data shows Nigeria is the largest economy and the
wealthiest oil resource centre in Africa, as its oil reserves have recently risen
rapidly.2°°® The 2022 statistic estimates that the country has equal to 2.2% of the
world’s proven oil reserves. Thus, this has placed the country in the world’s top

ten and has the second-largest oil reserves in Africa.?°!

Although Nigeria has established itself as a leading producer of crude oil, the
country has abundant proven gas reserves. The country's natural gas reserves are
at more than 206 trillion standard cubic feet (TSCF), and the FGN intends to grow
it to 600 TSCF.2°2 The country's current gas production is at 12 billion scf, including
the AG produced in crude oil production. The country estimated proven natural
gas reserves are equivalent to 2.7% of the world’s gas reserves, making it the
ninth-largest in the world and the largest in Africa.?®® Nigeria is currently the

largest oil producer and the fourth-largest liquefied natural gas (LNG) exporter in

288 Zhiguo Gao, Environmental Regulation of Oil and Gas (Kluwer Law International, 1998)
11 and George Sampson Akpan, ‘The Failure of Environmental Governance and
Implications for Foreign Investors and the Host State — A Study of the Niger Delta Region
of Nigeria’ (2005) 3 OGEL

289 Yinka Omorogbe, Oil and Gas Law in Nigeria: Simplified (15T edn Malthouse Press 2003)
2

290 The country is considered the world's 10th largest reserves at about 37 billion barrels
and the 6™ largest in reserves and daily production within the OPEC. see OPEC, Annual
Statistical Bulletin 2021, accessed 18/03/2022

291 World Population Review, ‘Oil Reserves by Country 2022’ avaialable at:<
https://worldpopulationreview.com/country-rankings/oil-reserves-by-country> accessed
18/03/2022. Nigeria's current average daily production is over 1.5 million barrels.

292 The Guardian, ‘Nigeria to Grow Gas Reserves to 600 Trillion Cubic Feet’ 9" December
2021 available at:< https://guardian.ng/news/nigeria-to-grow-gas-reserves-to-600-
trillion-cubic-feet/> accessed 18/03/2022

293 British Petroleum (BP), ‘Natural Gas - Statistical Review of World Energy 2021’ 70t
Edition, accessed on 18/0/2022
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Africa.?®* In 2021, Nigeria accounted for 25% of Africa and 2.2% of the total world

crude oil production, and 1.78% of global gas production.?°>

The above figures clearly show the dominant role of Nigeria’s petroleum industry
on the global stage and within the African continent and the industry's influence
on the country’s economy. Even though the sector is now less than 10% of the
overall country’s GDP because of the current FGN diversification policies, it
significantly contributes to Nigeria’s economic growth. The industry accounted for
about 90% of the country’s real gross earnings.?°® The sector has contributed
about 65% of the Government revenue and 88% of Nigeria’s foreign exchange
earnings.??’ Although 2020 witnessed an unfortunate event due to the COVID-19
pandemic, the NNPC reported that the country’s crude oil and condensate
production was 644,362,369 barrels, giving a daily average of 1.76 million b/pd.
This was lower than the 2019 production by 12.36%.2°8

In the gas sector, 2,729.1 bscf of natural gas was produced. This also shows a
decrease of 4.74% compared with 2019 production of 2,864.93 bscf. The country
claimed that of the quantity of natural gas produced, 92.92% was utilised, and
only 7.08% was flared. Nevertheless, even if the figures for the utilised gas are
accurate, a substantial part of the produced natural gas was still flared. The AG
flaring began at the commencement of production in 1956 when 95% of the total
gas produced was flared.?°° Up to the present time, a substantial part of Nigeria’s
gas production is being flared because of a lack of appropriate and effective laws
and policy regimes for ending gas flaring, among others (see figure 1.2 for

Nigeria’s gas flaring from 1994 to 2020).

224 The International Energy Agency (IEA), ‘Nigeria’s Key Energy Statistics, 2018’ available
at:<https://www.iea.org/countries/Nigeria> accessed on 11/02/2020 last updated
@EIA2020.

295 Tbid. This shows an increase from the previous years.

2% Nigerian National Petroleum Corporation, ‘History of the Nigerian Petroleum Industry’
available at: <https://www.nnpcgroup.com/NNPC-Business/Business-
Information/Pages/Industry-History.aspx> accessed on 11/02/2020

297 Wale Ajayi, ‘Nigerian Oil and Gas Update’ KPMG Insights of the 23 April, 2019

298 Nigerian National Petroleum Corporation (NNPC), 2020 Annual Statistical Bulletin’
Corporate Planning and Strategy Division NNPC ASB 2020 - 15t Edition

299 Tbid
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3.3 The Making and Design of Nigeria’s Anti-gas Flaring Legal Regime

The term ‘legal regime’ in a generic form means a system of rules and regulations
governing something created, established, or founded by law. Thus, it could also
be summarily understood as a framework of legal rules and regulations.3°°
Consequently, this study used the term to mean the framework of legal rules,
regulations, and policies for treating associated gas in Nigeria.3! As it's the
responsibility of host governments to design anti-gas flaring legal regimes and for
the oil companies to comply with them, Nigeria, upon discovery of commercially
viable petroleum resources in 1956, considered Command and Control (CAC) as a
form of regulatory model to regulate petroleum activities in the country. At the
time, no law or policy was explicitly made to combat flaring. Gas flaring regulations
could only be construed under the 1999 Nigerian Constitution (as amended) and
the Petroleum Act 1969. The Constitution only recognised pollution control in
general terms. It accordingly provides under the fundamental objectives and
directive principles of a state policy provision that; “"The State shall protect and
improve the environment and safeguard the water, air, and land, forest, and forest
and wildlife of Nigeria”.?°? Following this directive, the Nigerian government
enacted laws and policies dealing with environmental and air quality control

issues.

As Nigeria comprises federating units, different environmental laws operate at the

federal and state levels.3%® However, the power to make laws and regulations

300 See Black’'s Law Online Legal Dictionary, 2™ edn available at:<
https://thelawdictionary.org/regime/>, Reverso Online Dictionary, Available at:<
https://dictionary.reverso.net/english-definition/legal+regime> and USlegal.Com
available at: < https://definitions.uslegal.com/l/legal-regime/>, accessed on 16/07/2017
301 The World Bank 2009 (n.5), Thus, the essential structures of any country’s gas flaring
law and policy regime is determined by that country’s environmental and economic
objectives, as well as its unique circumstances The legal, regulatory, fiscal, and contractual
frameworks governing the gas flaring regime of one country cannot merely be copied from
that of another since the gas flaring regime is a product of specific circumstances

302 The Nigerian Constitution 1999 (as amended), s 20. The Constitution of the Federal
Republic of Nigeria 1999 succeeded the 1979 Constitution, which in turn succeeded the
1963 and 1960 Constitutions. All previous constitutions had similar provisions regarding
ownership of oil/minerals and the protection of the environment.

303 The different States which make up the Federal Republic of Nigeria each have their own
state assemblies which are responsible for passing laws regarding such state. The national
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relating to natural resources is within the Federal Government of Nigeria’s (FGN)
exclusive control. As such, only the FGN and the National Assembly (NASS) have
the power to make laws and policies regarding petroleum activities and
environmental protection. Consequently, the provision of section 44(3) of the
Constitution states that “Notwithstanding the foregoing provisions of this section,
the entire property in and control of all minerals, mineral oils and natural gas in
under or upon any land in Nigeria or in, under or upon the territorial waters and
the Exclusive Economic Zone of Nigeria shall vest in the Government of the
Federation and shall be managed in such manner as may be prescribed by the

National Assembly.”

Therefore, pursuant to the above power given to the NASS under the Constitution,
the Petroleum Act, being the first Act regulating petroleum activities in Nigeria’s
industry, was passed in 1969.3%% Section 1 of the Act adopted the provision of
section 44(3) cited above by placing the entire ownership and control of all
petroleum in the Federal Republic of Nigeria. While section 1(2) of the Act further
clarifies that the land referred to includes land covered by water under Nigeria’s
territorial waters of Nigeria, the continental shelf, or the Exclusive Economic Zone
(EEZ). Thus, Nigeria declares and exercises landward and offshore petroleum

authority under these provisions within its jurisdiction.

Therefore, it could be understood that the Petroleum Act was the primary basis
for laws and policies regulating petroleum activities in Nigeria. The Act did not
explicitly contain a provision for the treatment of AG. But it gave the petroleum
minister the power to make regulations relating to licenses and other matters to
which issues relating to the prevention of pollution to the atmosphere are
included.3% Consequent to the power, a Regulation was made in 1969 by the then
minister of petroleum resources that had less or no impact on gas flaring.3° The

Regulation required the oil companies to submit to the Minister any feasibility

assembly is responsible for passing laws regarding the federation as a whole and it is
usually the case that where there are conflicts between the National laws and the state
laws, the national law shall prevail. In addition to federal and state laws, local governments
are empowered to make bye-laws to cover their jurisdiction.

304 Cap 350 Laws of the Federation of Nigeria (LFN) 1990; and, Cap P10 LFN 2004.

305 Ibid s 9 (1) (b) & 12

306 petroleum (Drilling and Production) Regulations (L.N. 69 of 1969).
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study, programme, or proposals for the utilisation of the AG that has been
discovered in their licensed area not later than five years after the commencement
of the production.3°” Although the Regulation has been gazetted, the oil companies

saw the requirement as non-obligatory.3%®

Furthermore, the Regulation did not prescribe any penalty for non-compliance.
There were also no measures to discourage flaring before or after submitting the
required feasibility study or programme for gas utilisation. The Regulations merely
required oil companies to submit a feasibility study or programme for gas
utilisation and nothing more.3%° Consequently, one might argue that an oil
company could engage in AG flaring before or after submitting the required
feasibility study or programme for gas utilisation without penalty. Likewise, the
wording of the Regulation that “the Licensee or lessee of an Oil Mining License
shall not later than five years after the commencement of production, submit to
the Minister of Petroleum Resources, a feasibility study...” can be seen as express

permission for the oil companies to flare AG for five years without any scrutiny.3°

Therefore, it is submitted that the Regulation could not be described as effective
as it was neither adhered to by the oil companies nor enforced by the Nigerian
government.3!! In any event, the Regulation was inherently flawed as regard AG
flaring. Consequently, it could be suggested that until 2021, the Petroleum Act
1969 was the primary law regulating petroleum activities, and there was
practically no effective legal regime for combating gas flaring in Nigeria until 1979.
In 1979, the country laid the first legal regime establishing frameworks for treating
AG in the country. Consequently, the following critical evaluation will be on such
frameworks while relating their appropriateness and effectiveness to the GGFRP’s

model discussed in section 2.4.

307 Ibid Regulation 43

308 Uchenna Jerome Orji, ‘An appraisal of the legal frameworks for the control of
environmental pollution in Nigeria’ (2012) 38 (2) Commonwealth Law Bulletin p. 331

309 Tbid

310 G. Adeniji, ‘Approaches to Gas Flare Reduction in Nigeria’ (2012) Global Forum for Gas
Flare Reduction

311 Malumfashi (73)
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3.3.1 Legislative Framework

The World Bank (WB) observed that legislation for AG treatment should be clear,
precise, comprehensive, and unambiguously designed. In Nigeria, the 1979
Associated Gas Re-injection Act3? was the first legislative framework established
explicitly for regulating AG flaring. The Act required oil companies to prepare and
submit to the minister programmes for AG utilisation or re-injection3!3 and
expressly set the 1%t of January 1984 as the deadline for the cessation of gas
flaring3!* with a forfeiture of the concession and license as a likely penalty for non-
compliance.3'> The Act further empowered the minister to issue certificates in
exceptional situations to an oil company to continue flaring gas if such a company

pays the sum prescribed by the Minister.316

The Act prescribed a penalty including the likely forfeiture of licence/concession
for flaring without written approval from the petroleum minister after the stated
1%t January deadline.3'” The Act also empowered the minister to withhold all or
part of any entitlements due to the violators to upset the cost of implementing a
desirable re-injection scheme, the repair or restoration of any reservoir in the field
in accordance with good oil-field practice.3!® Thus, from the Act's provisions, it is
glaringly evident that Nigeria has entrenched a CAC regulatory approach to deal
with routine flaring in the country. The approach generally seeks to command
businesses not to do something by passing a law that makes that thing illegal and
then delegating authorities to enforce such law through imposing fines or penalties

on violators.31°

However, this approach was criticised as being inappropriate for regulating gas

flaring. For instance, Oriji criticised the outright fixed deadline for the cessation of

312 Decree of 1979, (now The Associated Gas Reinjection Act Cap 26 L.F.N 1990/Cap A 25
L.F.N 2004)

313 Tbid Sec 2 see also Preamble to the Act

314 1bid Sec 3 (1) Ibid

315 Ibid Sec 4 (1)

316 Tbid Sec 3

317 The Associated Gas Reinjection Act Cap A 25 L.F.N 2004, sec 3 & 4

318 Thid sec 4 (2)

319 Jody Freeman and Charles D. Kolstad, ‘Prescriptive Regulations versus Market-Based
Incentives’ in Jody Freeman and Charles D. Kolstad , Moving to Market in Environmental
Regulation: Lessons from Twenty Years’ Experience (Oxford Scholarship Online, 2007).
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AG flaring without recognising the lack of required supporting infrastructure as a
request to compel gas utilisation by the ‘threat of a stick’.3?° Additionally, Orji
further argued that, apart from making provision for the submission of feasibility
reports by oil companies interested in natural gas production and the penalty for
failure to cease AG flaring, the Act made no mention anywhere of any other related
penalties for gas flaring.32! Orji’s argument indirectly suggests that the law does
not make gas flaring illegal; instead, it requires oil companies to comply with the

requirement for submitting a feasibility study or programme for AG utilisation.

Omorogbe similarly argued that the forfeiture of concession/license as the likely
penalty for AG flaring was too rigorous.322 Equally, the blanket power given to the
minister to issue a certificate/permit for continued flaring if he is satisfied that gas
re-injection is not feasible could also be seen as express permission for oil
companies to flare gas.3?®* This is because the Act merely grants the minister
power to issue a permit without strictly setting out criteria for granting such
permits neither limiting the circumstances for the grant nor prescribing the
permissible limit of AG volumes to be a flare. Nevertheless, considering the
substantial economic loss due to flaring and its adverse effects on the affected
communities, one could argue in favour of the penalty imposed as justifiable. It
was submitted that this Act would have effectively curbed AG flaring in Nigeria if

not for the problem of infrastructure and funding.

Consequently, it became apparent that the 1979 Act could not achieve its stated
objectives as oil companies could not comply with the deadline, and flaring has
continued routinely. Thus, the then petroleum minister signed a new Regulation

relaxing the prohibition in 1985 subject to certain conditions.3?* The 1985

320 Uchenna Jerome Orji, ‘Moving from Gas Flaring to Gas Conservation and Utilisation In
Nigeria: A Review of the Legal and Policy Regime’ (2014) OPEC Energy Review of June
2014 149 - 183

321 1bid

322 Yinka Omorogbe, ‘An Appraisal of Nigerian Natural Gas Legislation’ (1985) 4(2) Oil and
Gas Law and Taxation Review 51

323 The Associated Gas Reinjection Act 1979 s 3(2)

324 The Associated Gas Re-Injection (Continued Flaring of Gas) Regulations of 15t January
1985. These conditions include; (a) where more than 75% of the produced gas is efficiently
utilised or conserved; (b) where the produced gas contains more than 15% impurities
(such as N2, H2S, and C0O2.) that would render the gas unsuitable for industrial purposes;
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Regulation re-assured the petroleum minister’s blanket power to permit flaring in
appropriate cases outside the specified conditions.3?> Accordingly, just like the
1979 regime, the 1985 Regulation has been criticised for not paying much
attention to very salient issues on gas flaring. Omorogbe revealed that, by the
time it came into force, it had exempted 86 out of 155 fields from the anti-flaring
provision.3?® At the same time, the remaining fields were subjected to paltry
penalties making it far more economical for the companies to flare than to utilise

or re-inject gas.3?’

Therefore, when it became noticeable to the FGN that the combined effect of the
1979 regime and1985 Regulation could not provide a meaningful solution, the
country then resorted to an economic regulatory approach by amending the Act.328
As an alternative to CAC, the approach, as suggested by Denny, represents a new
pragmatic approach to environmental regulation.3?° For a century, economists
have argued that policymakers should take advantage of the approach in
designing environmental regulations.33° The economic approach has become more
frequent and widely accepted by policymakers as a reasonable way to tackle
environmental externalities.33! Thus, the country realised the importance of
having an economic approach in the mix of its environmental regulation when, in
1990, it resorted to penalty-based and incentive-based fiscal regimes. Thus, the
following headings review the regimes creating such fiscal frameworks currently

operating in the country.

or (c) where an on-going utilisation programme is interrupted by equipment failure
(provided that, such failures are not considered too frequent by the Minister and that the
period of anyone interruption is not more than three months). (d)The fourth condition is
where the ratio of the volume of gas produced per day to the distance of the field from
the nearest gas line or possible utilisation point is less than 50,000 SCF/KM. It is not
technically advisable to re-inject the gas in that field. See s. 1 (a-d)

325 Tbid s. 1(e)

326 Thid Omorogbe, (n 289) 59

327 1bid

328 The Associated Gas Re-injection (Amendment) Act 1985 Decree No. 7 of 1985

329 Ellerman A. Denny, ‘Are Cap-and-Trade Programs more environmentally effective Than
Conventional Regulation? In Freeman and Kolstad (n 318)

330 The economic approach’s perspectives are mainly economists, but lawyers’ perpectives
will also be considered particularly when assessing the efficiency of this instrument and its
legal implication. See Nancy kete, ‘Environmental Policy Instruments for Market and Mixed
market Economies’ (1994) 4 (1) Utilities Policy Journal 5-18

331 Ted Gayer and John K. Horowitz, Market-based Approaches to Environmental
Regulation (Now Publishers, 2006) 2
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3.3.2 Fiscal Framework

Appropriate design and effective implementation of a fiscal framework could help
reduce environmental pollution and create more economic benefits. However, the
WB has found that many oil-producing developing nations failed to benefit from
that due to their inappropriate fiscal design and inefficient implementation.33? As
one of such nations, Nigeria realised that its initial regulatory approach for the AG
treatment was not yielding the desired result and could not induce compliance.
The country then resorted to both penalty-based and incentive-based fiscal
frameworks to supplement the hitherto CAC approach. Prowse viewed that, for
Nigeria to achieve its elusive goals of ending gas flaring, the government must

promote a fiscal framework to encourage AG utilisation projects.333
3.3.2.1 Penalty-based Fiscal Framework

The penalty-based fiscal system charges a fee in fines or taxes on the pollution
that firms generate, offering a straightforward approach to price negative
environmental externalities. For instance, charges are imposed on activities that
cause external damage, and since businesses would now bear those costs directly,
they are motivated to reduce pollution.33* Pigou argued that pollution charges
incentivise firms to reduce pollution and thereby economise on its environmental
use.33> However, Critics of this system suggest that it could only encourage
pollution sources to reduce pollution but could not assure that the goal would be
achievable.33¢ Nevertheless, Nigeria realised the importance of this system when
after recognising that the objective of ending flaring is not achieved, it resorted to

this framework by passing a Regulation that introduced gas flaring charges.33”

332 The World Bank 2009 (n 1)

333 Nick Prowse, ‘Natural Gas in Nigeria’ (2006) 4 (3) OGEL

334 Maureen L. Cropper and Wallace E. Oates, ‘Environmental Economics: A Survey’ (1992)
30 (2) Journal of Economic Literature 675 - 740

335 Arthur Cecil Pigou, The Economics of Welfare 1920 (4t edition MacMillan, London 1932)
336 Winston Harrington and Richard D. Morgenstern, ‘International Experience with
Competing Approaches to Environmental Policy: Result from Six Paired Cases’ in Freeman
and Kolstad (n 319)

337 The Associated Gas Re-injection (Amendment) Act 1985 Decree No. 7 of 1985. see also
Adeniji, G., 2012. Approaches to Gas Flare Reduction in Nigeria, Global Forum (Global Gas

79



The Regulation introduced a penalty of two kobos (N0.02k) per 1000 standard
cubic feet (scf) of gas flared at any place where a permit to flare was not
granted.33® The amount was later increased to N0.50 per 1000 scf in 199033° and
N10.00 per 1000 scf in 199834 and lastly increased to $3.50 per 1000 scf in
2008.3* Nevertheless, it is submitted that these fines appear not to have achieved
their stated objective as they were too meagre to serve as a deterrent or
punishment. They were insufficient compared to the amount Nigeria loses in

routine flaring annually.

Omorogbe argued that the penalty was ineffective as it only made it economically
wise for oil companies to flare than utilise or re-inject the gas. Omorogbe revealed
that Gulf Oil (now Chevron) claimed it was cheaper to flare gas and pay the penalty
than utilise it.3*> While gas flaring would only cost the company $1 million,
switching from water to gas injection would cost about $56 million.343 Similarly, a
joint study by the CJP and ERA estimated that the AG flaring penalty payment is
significantly meagre - between $150,000 and $370,000 (20 million and 50 million
Naira) annually. But the country loses between $500 million and $2.5 billion to
gas flaring annually.3** Thus, one could argue that the penalty only succeeded in
monetising routine flaring at a ridiculously cheap rate and made it more
economical for oil companies to flare gases rather than harness or conserve them

through utilisation or re-injection schemes.

Furthermore, it was also observed that the cost of the gas utilisation project when

the Regulation was introduced amounted to between $50 - $60 million, which is

Flaring Reduction Forum: London, October 24 and 25), p. 4, Omorogbe (n 289) and also
Engr. Antigha B. Ekaluo - Deputy Director (Gas Monitoring and Regulation) of the
Department of Petroleum Resources — Being a paper presented at the Gas Competence
Seminar organised by the Nigeria Ministry of Petroleum Resources, held 13 December,
2016 at Sheraton Hotel & Towers.

338 1bid

33% The Associated Gas Re-injection (Amendment) Regulation 1990

340 The Petroleum (Drilling and Production) Regulation 1998

341 National Domestic Gas Pricing Regulation Pricing 2008

342 Thid Omorogbe (289)

343 1bid Omorogbe (289)

344 The Climate Justice Programme and Environmental Rights Actions/Friend of the Earth
Nigeria, ‘Gas Flaring in Nigeria: A Human Rights, Environmental and Economic Monstrosity’
Published June, 2005 and also see The World Bank, Regulation of Associated Gas Flaring
and Venting: A Global Overview and Lessons’ (2004) Global Gas Flaring Reduction (a
Public-Private Partnership) Report Number 3 Washington DC.
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incomparably more than the paltry fines imposed for AG flaring.3*> Kumanov
suggested that it was economically beneficial and comparatively cheaper for oil
companies to continue gas flaring by paying the inadequate penalty than
implementing a gas re-injection and utilisation programme as envisaged by the
1979 Act.3%¢ Justice Derefaka has recently revealed that Nigeria lost approximately

$10 billion of revenue due to its inability to utilise flared gas.3*’

To block this monumental wastage, the Nigerian President, in July 2018, in his
power as the country’s petroleum minister, signed a new legal framework that
reviewed the gas flaring penalty.3*® The framework was made in exercising power
given to the petroleum minister by the 1979 Act and the Petroleum Act.3*° The
framework has maintained the AG flaring penalty by categorising the oil fields into
smaller and larger fields. The field that produces more than 10,000 b/pd was
subjected to $2 per 1000 scf of gas flared, while the field with less than 10,000
b/pd is liable for $0.50 per 1000 scf of gas flared.>*° Likewise, the penalty applies
to all cases, irrespective of whether the flaring is routine or non-routine but
exempts such fields with the minister’s permit.3>! Moreover, the exemption
extends to where the flaring resulted from an act of war, community disturbance,
insurrection; storm; flood, earthquake, or other natural phenomena beyond the
reasonable control of the producer.3>2 The FGN is optimistic that this framework

will bring more investment into the country’s gas market and end flaring.3>3

345 Sarah Ahmad Khan, ‘Khan 'Nigeria: The Political Economy of Oil’ (OUP, 1994) 162

346 Baurzhan Kumanov, ‘Anti-Gas Flaring Regulations and the Law: The History and Recent
Developments in Kazakhstan and Nigeria’ (2012) 10 (5) OGEL

347 Justice Derefaka, Programme Manager National Gas Flare Commercialisation
Programme (NGFCP), ‘The Monetisation of Gas: Perspectives and Opportunities in Nigerian
Gas Industry’ Presented at the Nigerian Norwegian Chamber of Commerce (NNCC) Q1
2018 Business Roundtable Seminar held at Lagos Nigeria on 9t April, 2018

348 The Flare Gas Reduction (Prevention of Waste and Pollution) Regulation 2018 Volume
105 no. 88 of 6™ July, 2018 (hereinafter referred to as The Regulation, 2018). The
framework's main objective is reducing the environmental/social impact caused by gas
flaring, protect the environment, prevent waste of natural resources, Regulation 1.

349 The Associated Gas Reinjection Act 1979, Sec 5 and The Petroleum Act 1969, sec 9
350 Tbid Regulation 13 Part II

351 1bid Regulation 13

352 Tbid Regulation 14 (1-2) & 3

353 The Regulation also asserts the power and duty of the DPR (now NURC) to request for
AG flaring data from a producer while criminalises reporting of inaccurate, incomplete or
falsification of flare gas data to the extent that any company or person acting on behalf of
the company who do so will be liable to criminal prosecution, Regulation 2
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However, it is submitted that, no matter how appropriate the design of this
regulation may be, the objective of ending gas flaring could only be realised if the
regime is effectively enforced.3>* Additionally, adequate incentives are required to
motivate oil companies to invest in gas reduction and utilisation projects.3>> The
country realised this when introducing an incentive-based fiscal framework in its
regulatory approach. Thus, the next heading reviews the fiscal framework

incentivising AG utilisation currently operating in the country.
3.3.2.2. Incentive-based Fiscal Framework

This fiscal framework works similarly with pollution charges or taxes reviewed
above to address environmental pollution. Thus, payments in the form of
incentives are offered through subsidies to firms to encourage them to engage in
behaviours that reduce emissions. The early fiscal incentives regarding flaring in
Nigeria were introduced by the amended Company Income Tax Act (CITA) 1998.
The CITA provides tax relief to investment opportunities in gas utilisation projects,
including an initial three (3) years tax-free period, renewable for two (2) more
years.3>® The CITA also provides tax-free dividends when the investment capital
is in foreign currency or the imported machinery is not less than 30% of the
company's equity share capital.3>” Alternatively, a 35% investment tax allowance
is provided, which shall not reduce the asset's value. Additionally, an accelerated
capital allowance after the tax-free period includes a 90% annual allowance with
a 10% retention for investment in plants and machinery.3%8 This is, in addition,
also a 15% investment allowance which shall not reduce the value of the asset.3*°
Similarly, all loans obtained for gas utilisation projects with the approval of the

Minister are interest-deductible.3%°

354 Coglianese and Coursy (64), at 455

355 Mark Olise and Tonye Nria-Dappa, ‘Overcoming Nigeria’s Energy Crises - Towards
Effective Utilisation of Associated Gas and Renewable Resources in the Niger Delta’ Social
Action Briefing No.2 2009

356 The Company Income Taxt Act, Decree 18 of 1998 and also Decree 30 1999 (now LFN
2004 and Repealed by the CITA 2007 No. 56) Part IV Incentives to Gas Industry, s 39

357 Ibid Thus, the tax-free period starts when the company commences production as
certified by the Minister of petroleum resources

358 Ibid s 39

359 1bid

360 Tbid
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The country also introduced the Nigerian Liquefied Natural Gas (Fiscal Incentives,
Guarantees, and Assurances) Act.3¢! The Act's main objective is to codify fiscal
incentives, guarantees, and assurances for investments and projects relating to
exploiting and utilising natural gas through the NLG Company.3%? Emole has
described the introduction of the Act as a bold attempt at creating a fiscal regime
for developing and utilising Nigeria’s vast natural gas reserves and providing an
attractive environment for oil companies to utilise the country’s AG, most of which
is wasted through flaring.3%3 However, a study about the Act's effectiveness ten
years after its introduction suggested failure to reduce AG flaring significantly.
Idris observed that while the Act had influenced investment in the country’s
untapped gas reserves, its significant impact on ending AG flaring remain to be

seen.3%4

It became apparent to the FGN that the Act is not yielding the desired results in
reducing routine flaring. The country then moved towards strengthening the
regime with additional incentives backed by legal force. In consultation with the
oil companies, the then-military government introduced the Associated Gas
Framework Agreement in 1998. The primary aim of the collaborative framework
was to provide additional incentives for investment in AG utilisation projects.36°

The framework offers tax holiday incentives and an exemption for all AG utilisation

361 Decree No. 39 of 1990 Supplement to Official Gazette Extraordinary No.76 of 30
December 1990, Part A. pp. A591-598 with a retrospective commencement date of 24t
of April, 1989 (now L.F.N 2004)

362 The Act granted the Nigerian LNG Company the status of a pioneer company for the
purposes of taxation and a tax relief period of 10 years starting from the date of the first
commercial delivery of LNG produced by the company to a purchaser. The Act also
provides that all interests payable by the company including to third parties, shareholders
or subsidiaries of shareholders are tax deductible and further exempts the company and
its contractors from the payment of import duties and value-added tax (VAT) with respect
to all necessary imports of machinery, equipment and materials for the construction of the
LNG plant and ancillary facilitates used by the company. See section 1, 5 and 7 of the Act
363 Chijioke E. Emole, ‘Nigeria’s LNG Venture: Fiscal Incentives, Investment Protection
Schemes and ICSID Arbitration’ (1996) 8 African Journal of International and Comparative
Law 169

364 M.N Idris, ‘Review on global investment on liquefied natural gas (LNG) projects and
development: targeting on reduce flaring, cleaner and energy efficiency’ (2012) 2 (8)
Journal of Petroleum and Gas Exploration Research 148-149, though, the Act has
succeeded in encouraging investments in the exploitation and development of non-
associated gas in the country.

365 The Finance (Miscellaneous Taxation Provision) Decree of 1998
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projects as part of the eligible oil field development.3%® Thus, within this
framework, some major gas projects such as the Oso condensate project,
Escravos Gas Project (EGP)3¢’, LNG project, and the West African Gas Pipeline

Project (WAGPP) were initiated and advanced.3%8

The impact of this framework was shortly realised as the Nigerian LNG Project was
accomplished,3%° to which Nigeria made its first export of natural gas to Europe in
1999.370 Thus, the framework has influenced a considerable amount of flaring
reduction in the country; and serves as a broad-based fiscal incentive for AG
utilisation.3’! However, notwithstanding the accomplishment, it is submitted that
the fiscal framework objectives have not been fully achieved, mostly due to many
factors. Orji has mentioned some of these factors, including inadequate
infrastructure to harness and transport AG from most oil fields to the utilisation
plants.3’?2 Moreover, the fact that flaring remained an easy and cheaper option for

the oil companies could also be another factor for the continued flaring.

Nevertheless, in the overall context of the AG flaring trend in the country, the
framework had influenced some reduction in AG flaring (see figure 1.2). Even
though a concerted effort is still required, substantial volumes of AG are being
flared by the oil companies, and more efforts are needed to end gas flaring. For

instance, as suggested by the WB, AG flaring can be addressed through the

366 1bid, the exemption provided include duty and VAT free importation of machinery and
equipment, tax holidays for seven years, etc.

367 The Escravos Gas Project (EGP) which began operations in 1997 was the first major
gas project to gather and process associated natural gas in Nigeria. See Center for Energy
Economics, Gas monetization in Nigeria, Case study from New Era in Oil, Gas and Power
in Value Creation (Bureau of Economic Geology, Jackson School of Geosciences: University
of Texas, 2003), p. 5

368 B, Adaralegbe, ‘Stabilizing fiscal regimes in long-term contracts: recent developments
from Nigeria’ (2008) 1 (3) Journal of World Energy Law and Business 239-246

369 The establishment of the project commenced in 1995 in a JV between the FGN, Shell,
Total Agip and Mobil

370 This project led to the exports LNG to the following European buyers: ENEL (Italy),
ENAGAS (Spain), Botas (Turkey), Gazde France (France) and Transgas (Portugal). See
Olusoga Olapade, ‘Effects of Gas Pollution on the Environment’ (2003) 4 OGEL

371 Knut Am and Sigurd Heiberg, ‘Public-Private Partnership for Improved Hydrocarbon
Recovery - Lessons from Norway’s Major Development Programs’ (2014) Energy Strategy
Reviews 1-19

372 Uchenna Jerome Orji, ‘Moving from Gas Flaring to Gas Conservation and Utilisation In
Nigeria: A Review of the Legal and Policy Regime’ (2014) OPEC Energy Review of June
2014 149 - 183
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provisions of the petroleum agreement. Therefore, the next heading reviews
Nigeria’s petroleum agreements to investigate if they contain any provision for

treating AG flaring.
3.3.3 Contractual Framework

The WB also observed that AG flaring could be regulated when awarding
exploration and production licences. At this stage, oil companies may not be
subjected to the unilateral imposition of anti-gas flaring regulations, as both
parties can negotiate their interests and mutually agree on how to handle the AG
discovered in the field.3”®> The arrangement, mainly through the provisions of
petroleum agreements, is termed the ‘contractual approach to environmental
regulation’ in contrast to the ‘legislative or statutory approach’.3’4 Nevertheless,
as Goa suggested, a legislative framework is needed to place a legal obligation on
the parties to include in each agreement such conditions relating to the
performance of the contract as reasonably necessary to ensure compliance with
environmental law and regulations.?”> Therefore, legislative backing would be
essential to make a contractual framework more robust and adequately complied

with, particularly in developing oil-producing countries.

Gao further observed that developing countries have traditionally preferred the
contractual mode of environmental regulation to the legislative approach. It was
not until the 80’s that many countries began to realise the importance of
legislation for environmental protection. Many of such countries’ contract
provisions on environmental protection are inadequate. The only explicit reference
is a brief clause requiring operators to conduct cleaning operations in any pollution
resulting from the operations.3’® The UN also observed that in many developing
countries' early petroleum contracts’ provisions on environmental protection, the

only explicit reference is a brief general clause placing a non-obligatory condition

373 The World Bank, Guidance on Upstream Flaring and Venting Policy and Regulation’
(2009) Global Gas Flaring Reduction (a Public-Private Partnership) March 2009 WDC.

374 See heading 3.3.1 above on legislative framework

375 Zhiguo Gao, Environmental Regulation of Oil and Gas (Kluwer Law International, 1998)
35. See for instance Regulation 19 (4) Public Contract (Scotland) Regulations 2015 and
the Procurement (Scotland) Regulations 2016

376 Ibid

85



on the operators to conduct their operations in such a manner as to cause

minimum social and ecological disruption.3””

Furthermore, another study conducted by Gao reveals that developing countries
mostly favoured the pattern of the general principle of, or reference to — a brief
and weak statement for environmental protection in their model contracts instead
of specific conditions for environmental protection.3”® Similarly, GGFRP observed
that some contractual arrangements between the oil companies and the host
governments of some developing countries only vaguely required them to follow
good oil practices. Thus, operators often follow their operational procedure based
on vague references in their contracts to avoid being found wanting.3”° Most oil
developing nations’ petroleum contracts remain weak, unclear, and ambiguously
designed regarding the treatment of gas flaring.3®° For example, the Romanian
1996 Model Concession Agreement has introduced generic provisions requiring full
compliance with EIA; conduct of operations under generally accepted international
best practices; remedies in case of non-compliance, and possible revocation of

contract in the event of repeated violation.38!

Unlike developing countries, developed countries usually update and improve their
model contracts, including explicit clauses detailing environmental protection. For
instance, Alberta Canada’s production sharing contract (PSC) is one of the early
contemporary frameworks for regulating routine flaring reduction.3®? The Oil and
Gas Conservation Act, 2017 requires that PSCs executed by oil companies must
embrace gas application clauses to combat gas flaring and guarantee healthy

exploration and production activities.3® The regulator may not approve a scheme

377 The United Nation Centre on Transnational Corporations (UN-CTC), Alternative
Arrangement for Petroleum Development: A Guide for Government Policy Makers and
Negotiators, UN Docs No. ST/CTC/43 of 1982, p 43

378 Zhiguo Gao, ‘International Petroleum Exploration and Exploitation Agreements: A
Comprehensive Environmental Appraisal’ (1994) 12 Journal of Environmental and Natural
Resources Law 249

379 The World Bank 2004 (n 61)

380 Thid Gao (n. 375)

381 See Article XXIII of the Romanian Model Concession Agreement, 1996. Cull from Gao
(n. 375)

382 Tbironke T. Odumosu, ‘Transferring Alberta's Gas Flaring Reduction Regulatory
Framework to Nigeria: Potentials and Limitations’ (2007) 44(4) Alberta Law Review 836 -
902

383 The Oil and Gas Conservation Act, June 7, 2017, s. 16 (1), 36(1) Chapter O-6.
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for oil and gas production as agreed under the PCS unless the lessee satisfies the
regulator that any discovered AG will be gathered, processed, if necessary, or
injected into the reservoir for storage or any other purpose.3®* Moreover,
companies must perform gas field optimisation reports on their gas concessions
to prevent gas flaring. Though Bindemann observed that non-compliance with the
gas field optimisation had not attracted any severe sanction, as no company was
sanctioned stringently, the framework is an achievement that requires effective
implementation.3®> When effectively enforced, this requirement eliminates large

volumes of flare gas within the Alberta-Canada jurisdiction.

However, unlike Canada, Nigeria’s petroleum model contracts remain unclear
regarding the treatment of gas flaring. Nigeria currently operates four contractual
regimes; PSCs, joint ventures (JVs), Sole Risk, and Service Contracts, but the
PSCs and JVs are more prominent in the country’s petroleum industry.38 Nigeria
has three PSC models, 1993, 2000, and 2005. Still, none of these models
considers the treatment of AG flaring a priority despite the country's position as
the largest gas flaring nation in the African continent.3®” The FGN had recently
acknowledged this failure when it stated that the previous PSCs models were

structured more for crude oil than gas development.388

Although the country clarified that the current model incorporated gas utilisation
provisions, they do not contain any commercial terms or enforcement mechanisms
between the NNPC and the producers or operators.3®® Thus, the current PSCs

merely state that the contractor should investigate the discovery and submit

384 Tbid s. 38, 39 and 42.

385 Kirsten Bindemann, ‘Production-Sharing Agreements: An Economic Analysis’ (1999)
WPM 25 Oxford Institute for Energy Studies

386 The current distribution of Nigerian concessions by lease contract types as of 2018:
PSCs contstitute 42%, Joint Ventures 34%, Sole Risk Contracts 23% and Service Contracts
1%. See Department of Petroleum Resources, ‘2018 Nigerian Oil and Gas Industry Annual
Report’ Annual Report 2018, pp. 23

387 Taiwo Adebola Agunleye, ‘A Legal Analysis of Production Sharing Contract
Arrangements in the Nigerian Petroleum Industry’ (2015) 5(8) Journal of Energy
Technologies and Policy.

388 The Federal Republic of Nigeria — Ministry of Petroleum Resurces, ‘National Gas Policy
- Nigerian Government Policy and Actions 2017’ approved by the Federal Excutive Council
June 28, 2017, and the Ministry of Petroleum Resources, ‘7 Big Wins Short and Medium
Term Priorities to Grow Nigeria’s Oil and Gas Industry 2015 - 2019'.

389 Tbid
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proposals to develop the discovery in case of any discovery of a viable natural gas
quantity. A separate agreement would then be negotiated for the discovered gas
development.3°° Thus, one may argue that the provision of the PSC only referred
to a discovery of NAG instead of AG and therefore could still hold that there was
no reference to the AG discovered in the license area. Consequently, this has
exposed the inadequacy of Nigeria’s contractual regime regarding the treatment

of AG discovered in any given licence area.

Ekhator observed that Nigeria failed to improve its contractual model agreements
because the country favoured the CAC regulatory approach for regulating
environmental pollution more than any approach.3°* The observation made by
Ekhator could be reasonable because, over the years, the FGN has seemed to
adopt CAC regulatory model to enforce environmental standards. The oil
companies have been predominantly allowed free reign in the adoption of safety
procedures and pollution control procedures so long as their operations are
conducted according to the so-called ‘good oil field practice’. Moreover, the
country’s contractual framework was structured more for crude oil exploration;
thus, AG and NAG development and utilisation were incidental to the industry’s
operations. Therefore, most PSCs and JVs have incorporated only gas utilisation

clauses, but they do not explicitly contain terms for AG flaring.

3.3.4 Regulatory Framework

It is generally acknowledged that an effective regulatory framework is essential
for proper AG utilisation. The GGFRP observes that an effective regulation involves
the appropriate design of policies, rules, and guidelines thoroughly supported by
the credible threat of enforcement and supervised by an effective institution.3°?
The available literature on the effectiveness of the regulatory framework for

combating routine flaring emphasises the distinction between what was to be

3%0 Thid the National Gas Policy 2017.

3°1 Eghosa Osa Ekhator, ‘Public Regulation of the Qil and Gas Industry in Nigeria: An
Evaluation’ (2016) 21(1) Annual Survey of International & Comparative Law 44

392 Global Gas Flaring Reduction Partnership (GGFRP) ‘Guidance on Upstream Flaring and
Venting Policy and Regulation” Washington D.C. March 2009 Document No. 82612
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regulated - which is the regulatory regime and who is saddled with the
responsibility of carrying out the regulation - which is the regulatory agency.3%3
Adopting this categorisation of the regulatory framework, the GGFRP developed
its model suggesting that effective regulation is composed of two essential
elements of flaring regulation: regulatory regimes (i.e., the regulatory content or
regulatory design) and regulatory agency (regulatory governance). Both should

have a definite and clear role.3%4
3.3.4.1 The Regulatory Regime

A regulatory regime establishes the contents of what is to be regulated and how
it is regulated, and its design may be a prescriptive-based or performance-based
approach.3®* Thus, to facilitate the changes in specific regulations that may be
necessary over time, regulatory rules and procedures should preferably be
outlined in secondary rather than primary legislation or as a standalone
document.3°® The regulatory regime of countries that substantially reduced flaring
volume has contained some similarities. For example, Norway and Alberta-Canada
have successfully developed their regulatory regime to include the critical
elements and key features that contain; Definitions and Boundaries; Regulatory
Approval; Measurement and Reporting; Economic Evaluation, Monitoring, and
Enforcement, and Public Dissemination.3®” In compliance with the suggestion
made by the WB, policymakers of gas flaring countries have updated their
secondary regulations and industry guidelines to incorporate these critical
elements needed. For instance, the headings below compare Nigeria’s regulatory
regimes with other successful jurisdictions to consider how well they contained

the key features suggested by the World Bank.

393 Brian Levy and Pablo T. Spiller Levy, ‘The institutional Foundations of Regulatory
Commitment: A Comparative Analysis of Telecommunications Regulation’ (1994) 10 The
Journal of Law, Economics & Organisation at 201-246.

394 Ibid GGFRP (n 392)

395 Ibid

3% For instance, Alberta Canada has an excellent example of a dedicated piece of stand-
alone regulatory legislation that covers most of the elements of the province’s flare and
vent regulatory regime known as "“Directive 060 ‘Upstream Petroleum Industry Flaring,
Incineration, and Venting” as recently amended. Release date: May 12, 2020 Effective
date: May 12, 2020, unless otherwise indicated Replaces previous edition issued December
13, 2018

397 The World Bank — GGFRP (n 210 & 212) and Figure 2.1
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I. Definitions and Boundaries

The regulatory regime should define the boundaries to regulate flaring activities.
As stated earlier, flaring activities can be divided into continuous (routine) and
intermittent. The continuous could be further divided into upsets (unplanned
emergencies) and maintenance and tests (planned activities).>*® Thus, the
regulator’s role is to define activities subject to specific flaring regulations. For
instance, the regulation should aim to eliminate continuous flares and vents
events.3%° In contrast, improved operational practices need to address intermittent
events to minimise the number and duration of events and the resultant flare and
vent volumes.“% To this end, Nigeria and most oil producing nation have updated
their regulatory frameworks to cater to all the activities identified through the
passage of laws, industry guidelines, and standards, some of which will be

considered below. 40t
II. Regulatory Approval

Prior approval for flaring is a widely used regulatory approach and usually
differentiates approval that applies to new and existing installations. Thus, as
opposed to existing instantiations, flaring regulations for new facilities are
addressed more effectively and at a lower cost, especially during field
development planning.4%? Sequel to this, it is good for the regulator to require all
operators to develop AG utilisation options during the design phase and
incorporate appropriate gas utilisation facilities during construction. This

requirement as field development has been applied in several jurisdictions,

398 IPIECA - Flaring Classification available at:<
https://www.ipieca.org/resources/energy-efficiency-solutions/flaring-and venting/flaring
classification/> last reviewed 10 April 2013, accessed 16/05/2020

399 Ibid

400 Tbid

401 See particularly, the recent Gas Flare (Prevention of Waste and Pollution ) Regulations
2018, signed 5% July, 2018, The ‘Guidelines For Flare Gas Measurement, Data
Management and Reporting Obligations’issued by the Department of Petroleum Resources
2018 and The Guidelines For Flare Payment, 2018. The Guidelines were issued pursuant
to the Petroleum Act 1969, the Petroleum (Drilling and Production) Regulations 1969;
Refining Regulations 1974 and finally the Flare Gas (Prevention and Waste and Pollution)
Regulations, 2018.

402 As GGFRP suggested, this is true both onshore and offshore, but in particular for the
latter due to the typical lack of space on an offshore platform to retrofit additional (gas
utilisation) equipment.
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including Norway and the US, which do not allow an operator to develop a field

until a solution that avoids AG flaring or venting is defined.4°3

In Norway, for instance, the 1996 Petroleum Activities Act (PAA) provides that
flaring beyond what is necessary to ensure normal operations is not permitted
without approval from the Ministry of Petroleum and Energy (MPE)%%. Thus, oil
companies must apply to MPE for a permit to flare AG more than the quantities
needed for standard operational safety.#%> In Norway, the flaring permit can be
obtained in three categories: Permit required in connection with the start of
production in a new field; Permit necessary for regular operations, and Permit
required in connection with operational difficulties.*°® These permits are issued in
the form of a total amount of flared gas per quarter and are limited to what is
required for safety reasons to achieve regular operation.*?” Permit applications
must specify the type and level of atmospheric emissions and the technology
applied to avoid or reduce flaring. Thus, emission limits are set case-by-case basis,
considering relevant and applicable national and regional standards. Moreover,
the PAA also recognised the Minister of Petroleum and Energy as the only authority
with the final say on the quantity of gas flared and how long the AG flaring will
last. Therefore, the volumes of AG flaring cannot exceed the amounts determined
by the Minister.*%®

However, in Nigeria, before the enactment of the PIA 2021 (see section 3.6.1.1
below ), new installations were not initially mandated to submit and implement a

feasibility study or programme for gas utilisation because the provision that

403 In Norway, the requirement was issued by the Norwegian Department of Petroleum
Resources and in the US it was under the US Interior Department’s Minerals
Management Service. See

404 No. 72 relating to Petroleum Activities, Act of 29 November 1996. Last amended by Act
24 June 2011 No. 38 and translated November 23, 2012 4-4

405 Tbid

406 These permits linked to temporary difficulties with the export or injection of gas into
the reservoir.

407 Thomas K. Svensen, Sandra Simonsen and Kristian M Lind, ‘0il and gas regulation in
Norway: overview’ (2014) Q&A guide to oil and gas regulation in Norway, available at:
<http://uk.practicallaw.com/6-529-5206.> accessed on 08/09/2014. Last updated 04-
09-2014

408 PA Act s 4-4
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hitherto required oil companies to do so applies only to the existing installations.4%°
Moreover, one might even argue that an oil company could engage in AG flaring
before or after submitting the required feasibility study or programme for gas
utilisation without any penalty.#® Nevertheless, not until the passage of the 1979
anti-gas flaring regime that a law was made that obligates the existing
installations to obtain approval. For instance, the 1979 Act, while declaring the
cessation of routine flaring, required that every company shall not later than 1%t
April 1980 submit a preliminary programme and detailed plans for the utilisation

or re-injection of the AG discovered in their field.*!

Consequently, the requirements for the existing installations have been
adequately covered in the 1979 Act and its attended Regulation. While proscribing
flaring without a permit issued by a minister, the Regulation allowed the flaring at
the existing installations subject to certain stipulated conditions. These conditions
include where more than 75% of the produced gas is effectively utilised, where
the produced gas contains more than 15% impurities that render the gas
unsuitable for industrial purposes, or where an ongoing utilisation programme is
interrupted by equipment failure.*'? The fourth condition is where it is not
technically advisable to re-inject the gas because of the ratio volume of the

produced gas or the field's distance.*3

The approach adopted by the two instruments requiring the regulator's prior
approval may be appropriate where the number of installations is low but
inappropriate when it is higher. The approach is akin to what was obtainable in
Alberta, the US, and the United Kingdom (UK). In Alberta, for instance, operators
are not required to obtain a permit to flare or vent except for a few well-defined
situations, like where the concentration of H2S in the gas exceeds 5%. However,

each operator must invest in a gas utilisation project if its Present Net Value (PNV)

409 petroleum (Drilling and Production) Regulations, 1969. It was amended in 1973, 1979,
1995, 1996 and Petroleum (Amendment) Decree 1996.

410 G. Adeniji, ‘Approaches to Gas Flare Reduction in Nigeria’ (2012) Global Forum for Gas
Flare Reduction

411 See Section 1 -3 Associated Gas Re-injection Act 1979.

412 The Associated Gas Re-Injection (Continued Flaring of Gas) Regulations of 15t January
1985 sec 1 (a -c)

413 Tbid sec 1 (d)
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exceeds the industry-wide threshold established by the regulator.4** In contrast
with the UK, each must obtain a permit to reduce intermittent flares and vents if
the duration of an event exceeds a certain threshold.*!> Operators in Alaska must
seek consent where the volumes exceed 1 million scf p/d, setting a volume-based
threshold like Nigeria. Likewise, the US Outer Continental Shelf’s framework only
requires the operator to seek approval if the duration of intermittent flaring or

venting exceeds 48 hours per event or 144 cumulative hours per month.416
III. Measurement and Reporting

The measurement and reporting requirements evaluate compliance with flaring
reduction targets and identify significant flaring sites for investigation. The GGFRP
found that, in the past, regulators and industry players did not pay much attention
to the accurate volumes of AG flaring because it has often been considered a
byproduct that can be disposed of for safety considerations. However, now that
the perception has changed, another challenge was how the regulator would
develop flare and vent measurement guidelines because of the technical nature of
the requirements of measuring AG.%' The critical challenges for monitoring
include substantial changes over a short period in the volumes to be measured,
low gas pressure, and the presence of liquids and solids in gas. Although metering
equipment like ultrasonic meters addresses many of these challenges, its use

should be appropriately justified because of the high cost.4®

Like Measurement requirements, reporting flare and vent volumes is also an
integral part of a regulatory regime. Thus, reporting allows the regulator to
monitor the operators’ compliance with approved flaring and venting levels;

identify under-performing assets, for instance, by comparing the performance of

414 Djrective 060:Upstream Petroleum Industry Flaring, Incineration, and Venting AER
Alberta-Canada. (Hereinafter referred to as Directive 060)

415 Oil and Gas Authority, ‘UK Regulatory Framework - ONGA Policy Position (UK Flaring
Policy)’ available at:< https://www.ogauthority.co.uk/regulatory-framework/oga-policy-
positions> accessed on 20/04/2020

416 Venting and Flaring Research Study Report, ‘Analysis of Potential Opportunities to
Reduce Venting and Flaring on the OCS’ (January 2017) Prepared by Argonne Venting and
Flaring Research Team, available at:<
https://www.bsee.gov/sites/bsee.gov/files/5007aa.pdf> accessed on 20/04/2020

417 The World Bank 2009 (n 1)

418 Tbid
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similar types of assets so that measures can be taken to improve the performance
of poorly performing assets. It also helps classify assets warranting a site
inspection and monitor flare and vent reduction progress. Some jurisdictions
require electronic reporting to ensure that the regulators readily have
comprehensive and up-to-date data. For instance, many regimes have developed
and successfully implemented guidelines for measuring gas flare volume, and

Norway is one of the best examples of such successful jurisdictions.4*°

The Norwegian authorities acknowledged that environmental objectives could be
achieved if emissions were effectively measured, monitored, and reported. Hence,
the Norwegian Petroleum Department (NPD) planned and implemented the
activities collaborating with the oil companies. The NPD and Norwegian Oil and
Gas (industry players' association) have established a joint "Environmental Web”
database for reporting AG flaring emission volumes.#?® The NPD requires all
Norwegian Continental Shelves (NCS) operators to report emission data directly
into the database. Thus, the database allows both the companies and the NPD to
analyse emissions from AG flaring, measure them, and then report them to the

appropriate database more comprehensively and consistently.*2!

Table 3.1 - The role of the relevant parties in measuring and reporting

responsibilities in Norway+#22

MEASUREMENT

OIL COMPANY (FIELD OPERATOR)

REGULATOR (GOVERNMENT)

&% Operators flaring AG during the
operational phase are responsible for
establishing the “internal control system
(ICS)” to ensure compliance with the
Government requirements that include an
obligation to check sensor calibration

& NPD would then verify the ICS sets by
the field operators to ensure that
petroleum activities are carried out
following the Government’s requirements
and objectives and accepted by the oil
companies’ criteria goals

every six months.

& NPD also observes the application of the
equipment that measures the quantity of
gas used for flooring and also measures

&% The operator is responsible for
measuring the amount of AG flared

419 Regulation Relating to Measurement of Petroleum for Fiscal Purposes and For
Calculation of CO2 Tax (The Measurement Regulation) of 1st November 2001

420 NPD, ‘The Environmental and Climate Change Consideration in Norwegian Petroleum
Sector’ (2012) Fact Sheet Publication of 11-04-2012, chapter 9

421 NPD, ‘The Environmental and Climate Change Consideration in Norwegian Petroleum
Sector’ (2010) Fact Sheet Publication of 05-07-2010

422 perrine Toledano, Belinda Archibong and Julia Korosteleva, ‘Norway Associated Gas
Utilisation Study’ (2014) Columbia Center on Sustainable Investment (A joint centre of
Columbia Law School and the Earth Institute, Columbia University)
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through a metering system with an
accuracy of plus or minus 5 percent only

& Field Operators are responsible for
keeping emissions inventory and are
required to submit the same to the NPD for
verification before the 15t March of each

fuel consumption and the quantity of gas
used for flaring and venting

& It verifies and collects the CO2 tax on the
NCS and evaluates the oil companies
annually to assess the impact of the tax on
CO2 emissions

year for tax purposes

REPORTING

&% Operators with a flaring permit must | & NPD also has the responsibility of
operate within the permissible limit and | obtaining and evaluating the reports
report to the MPE/NPD indicating the | submitted by the field operator

amount of AG flared daily.

& NPD compiles historical emission data
annually and prepares forecasts for the
activities, including gas flaring and venting.

&% The operator must report the volumes
of AG flared every six months for tax
purposes as required by the CO2 Tax Act

Similarly, Alberta's Guidelines on flare and vent measurement summarise the
issues that need to be considered for selecting and using a measurement option.
For instance, the operator may estimate the volumes using technically sound
procedures or use metering equipment but encourage metering
equipment.*?3 The information obtained is published annually by the Alberta
Energy Regulator (AER) (formerly Alberta Energy Utility Board - AEUB).*** The
public reporting provides positive pressure on the operators to do better to reduce
flaring as no one wants to be in the worst position. Consequently, the Nigerian
regulator has recently adopted Norway's and Alberta’s approaches. There are now
provisions under the Gas Flare Regulation 2018 empowering the regulator to issue

guidelines for a detailed requirement of measuring and reporting.+?®

Thus, due to that power, the DPR in 2018 established detailed industry guidelines
for gas flare measurement, data management, and reporting obligations*?®. The

Guidelines' main objective is to lay out producers and permit holders' criteria,

423 Djrective 017:Measuring Requirements for Upstream Oil and Gas, s.4.1 AER May 12,
2020 see also Directive 060 s. 5.5 and s. 3.2

424 Tbid s. 6.2 and Directive 060 5.5 (1)

425 The Flare Gas (Prevention and Waste and Pollution) Regulations, 2018, Part IV s. 16 -
22

426 The ‘Guidelines For Flare Gas Measurement, Data Management and Reporting
Obligations’ issued by the Department of Petroleum Resources 2018. The Guidelines were
issued pursuant to the paragraph 35 (b) of the First Schedule to the Petroleum Act 1969,
Paragraph 44 of the Petroleum (Drilling and Production) Regulations 1969; Paragraph 47
Refining Regulations 1974 and finally the Flare Gas (Prevention and Waste and Pollution)
Regulations, 2018.
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general requirements, and obligations concerning flare gas measurement, data
management, and reporting obligations.*?” The Guidelines required the three
major players of the oil field (i.e., producers, permit holders, and all processing
facility operators) to measure the flaring data and report the data correctly based
on the guidelines. Thus, the producer must measure AG production per flare site
and oil field, AG utilisation, and the flared amount. Similarly, permit holders must
measure the flare gas consumption and flare gas volumes vented or flared in their
project. So also, operators of the refineries and other processing facilities must

measure the amount flared and vented.4%8

Furthermore, the Guidelines and the Regulations 2018 collectively required the
major players to maintain and report a daily record of all AG produced from their
oil mining lease (OML) or marginal field within 21 days following the end of each
month to the regulator.%?® Similarly, the memorandum of the gas flare
commercialisation framework has provided details regarding the accuracy and
what needs to be measured. The memo states that meters used to measure flare
gas must have an accuracy of +/- 3%, which is a much more stringent condition
than the 5% typically required (see table 3.1. above).**® Moreover, the oil
companies must provide monthly data on gas volumes, oil volumes, flow rates,
gas-oil ratio, and flow pressure temperature. They must also submit an annual
report of all produced, utilised, and flared gas each year by the end of 315t March
for the previous year to the DPR (NURC).43! The Regulation further specifies an
additional penalty of $2.50 per 28.317scm of gas flared or vented for failure to

supply accurate data.**?

Therefore, it is submitted that the combined provisions of the Guidelines, the
memorandum, and Regulation 2018 now contain all the specific requirements for
successful flaring measurement and reporting regimes. These include reporting

assets, content, and frequency in line with the best reporting practices around the

427 1bid section 1

428 Tbid section 3.1 (a-c)

429 1bid Section 4 of the Guidelines (n 373) and sec 16 and Section 4 Regulations 2018.
430 Nigerian Gas Flare Commercialisation Programme, ‘Programme Information
Memorandum’ January, 2019 (Rev 1) Available
at: <https://ngfcp.dpr.gov.ng/media/1134/ngfcp-pim-revl.pdf> accessed 01/05/2020
431 Ibid section 17 and article 4

432 Tbid section 19
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globe. Besides flare and vent volumes, the provisions also required the major
players to accurately report co, equivalent emissions from flaring and venting.433
However, unlike in Norway and Alberta, the reporting process in Nigeria is not
electronic, making it difficult for the regulator to oversee the upstream sector
effectively.*3* Because electronic reporting systems ensure the regulator has up-
to-date and comprehensive data. Nevertheless, the combined provisions have
succeeded in streamlining Nigeria’s flaring measurement and reporting

requirements within the global best-practising regimes.
IV. Economic evaluation

An appropriate regulatory regime would also require producers and field operators
to make an economic evaluation of all the available AG utilisation options and to
utilise the gas whenever it is economically viable. Where the evaluation is shown
to be adequately not feasible, the gas may be flared or vented if unavoidable.*3>
Even though installing metering facilities can be more expensive for existing fields,
many regulatory regimes require operators to install electronic meters to
economically evaluate the AG discovered in their fields. In Alberta, for instance,
uneconomic means projects with NPV of less than minus 50,000 Canadian
dollars.%3*® In Nigeria, based on Regulation 2018437, the DPR outlines the metering
standards that apply to the producers and, in certain circumstances, to the permit
holders and facility operators.43® The Guidelines required that meters be installed
to measure high-pressure, medium-pressure, low-pressure, and other pressure-

associated gas quantities.*3° It also explicitly required installing a fiscal meter by

433 Section 3.3 (c) the Guidelines.

434 Though request for licence and permits could be done electronically using the
Department domain known as 'Central Electronic Licensing and Permit System (CELPS),
available at:< https://elps.dpr.gov.ng/Account/Login> accessed 01/05/2020

435 The World Bank 2009 (n 1)

436 Directive 60 of the Alberta ERCB

437 Section 16 (3) and 20 of the Regulation 2018. Empowers the regulator to issue a
standard on metering and data collections that requires oil companies to use metering
technology to evaluate the value of a discovered AG, which shall be subject to DPR’s
approval

438 See generally Section 3.6 of the Guidelines For Flare Gas Measurement, Data
Management and Reporting Obligations

439 Tbid section 3.6 (d)
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the producers, permit holders, and facility operators to quantify AG production

and AG flare quantities to generate a flare-out penalty.44°
V. Monitoring and Enforcement

One essential tool for mitigating flaring is adequate monitoring and enforcement
procedure, without which regulation will be less effective. Monitoring and
enforcement are critical requirements in an effective regulatory regime.
Regardless of how well the regime's design is, it will not make any impact unless
the regulatory breaches are monitored and enforced. Thus, WB suggests
monitoring flaring, and venting volumes is necessary to enforce regulations
properly.#! Typically, the regulator has two corresponding options for monitoring
flare and vent volumes; operators’ reports and logs or an ad-hoc site inspection.
Thus, operators must maintain a written record of all flare and vent records
regardless of size and duration and regularly report them to the regulator. The
record may be generated electronically or manually depending on how flaring
volumes are measured, metered, or estimated. Similarly, ad-hoc site inspections
could be used to ensure record-keeping is done as required by regulation. It can
also be used to inspect facilities to ensure that appropriate gas measuring
equipment is installed where required and to check on methodologies for

estimating flaring volumes.*42

Moreover, enforcement is also a crucial element of any anti-gas flaring regulation,
irrespective of the regime’s design; it is unlikely to bring expected results unless
regulatory infringements are identified and effectively pursued by the regulator.
The World Bank suggests it is an excellent practice to spelt out the penalties for
non-compliance with the flaring regulations. These can be inserted in either
legislative instrument so that operators are aware of the regulator’s expectations
and enforcement policy. Alternatively, a list of specific non-compliance events can

be made under broader categories (such as regulatory approval, economic

440 Tbid 3.6 (d) 4

441 The World Bank 2009 (n 1)

442 However, On-site monitoring of venting is generally more challenging than flaring, as
vented gas is not visible to the naked eye. A few regulators like the U.S. Mineral
Management Service (MMS) and Alberta Energy Resources Conservation Board (ERCB))
employ infra-red video cameras that allow otherwise invisible vent streams be “seen”.
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evaluation, measurement, and reporting) and establish an enforcement level for
each event.#*3 At the same time, the regulator should be fully empowered to

execute the actions specified in regulatory documents.

Alberta provides an example of such best practices when it comes to monitoring
the enforcement of flaring regulations. The AER has established an ‘enforcement
ladder system’ to address non-compliance with regulatory requirements. The
enforcement ladder is based on appropriate responses to the seriousness of the
non-compliance. It provides for escalating consequences if timely remedial actions
are not taken or if repeat non-compliance occurs.*** However, an operator who
causes pollution but takes immediate remedial action to control the problem is not
subjected to further sanctions by the AER. Thus, in severe cases of blatant
disregard for regulations, the AER may order the shutdown of an operator’s

facilities until the operator complies.*4>

In Nigeria, Gas Flare Regulations 2018 has spelt out the penalties for non-
compliance with the requirements, such as measurement and reporting,
regulatory approval, and economic evaluation. Thus, the Regulations make it a
criminal offence liable upon conviction to a fine of fifty thousand Naira, six months
imprisonment, or both for any person who provides inaccurate or incomplete gas
flaring data.**® Similarly, failure by a producer to prepare, maintain, or submit
logs, records, reports, or install metering equipment or even a failure to enter into
a connection agreement with a permit holder will be liable to an additional penalty
payment of $2.50 per 1000 scf of gas flared or vented within the OML or marginal
field. This penalty will extend for each day the producer fails to meet these
requirements.**’ Moreover, where non-compliance is routine, the Minister may
suspend the producer’s operations or revoke any OML, or marginal field awarded

to the producer.4*® But where the non-compliance is from the permit holders, the

443 Directive 019 Alberta ERCB is a good example of a regulatory document describing in
detail the enforcement actions for different levels of noncompliance.

444 Anastasiya Rozhkova, ‘International Practices in Policy and Regulation of Flaring and
Venting in Upstream Operations - Lessons from International Experience’ (2011) GGFR
SCM Workshop Washington, DC.

445 Directive 60 s. 3.3 AER

446 1bid the Regulation 2018, section 5 Nigeria

447 1bid section 21 (1) section 6.1 the Guidelines

448 Tbid section 21 (2) section 6.1 the Guidelines
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Minister may revoke the company's permits without recourse to any lesser

measures. 44°
VI. Public Disclosure of Flaring Data

The relevance and usefulness of public disclosure of emissions from petroleum
activities towards achieving environmental goals and policy objectives cannot be
overemphasised. Several studies have been carried out that investigated the
usefulness of public disclosure in this area, and all proved a vital role in the
emissions reduction target. For instance, studies by Clarkson et al., Prado-Lorenzo
et al., Rankin et al., and Patten have all acknowledged the relevance of public
disclosure of emissions as a bedrock for providing valuation relevant information;
an incremental environmental performance, and enhanced firm value.*°
Consequently, flaring volumes should be made public regularly to ensure the
efficiency and transparency of the regulatory process. In Nigeria, the Flare
Regulation 2018 requires annual reporting of flare volume.*! Accordingly,
implementing the requirement, the regulator in the country has recently created
a system of annual reporting of all flaring and venting breakdown volumes by each
operator. The most recent release was in 2020 and contained a detailed report of
all the AG produced, utilised, flared, and vented. The annual report also contained
the breakdown of the AG utilised and flared by each operation. The NNPC official
websites also contained ASB's previous years’ AG produced, utilised, and flared
from 1997 to 2018.%>2

449 1bid section 22 and section 6.2 The Guidelines

450 peter M. Clarkson, Xiaohua Fang, Yue Li, and Gordon Richardson, ‘The relevance of
environmental disclosures: Are such disclosures incrementally informative? (2013) 32(5)
Journal  of  Accounting and  Public  Policy 410-431;  José-Manuel_Prado-
Lorenzo, Luis_Rodriguez Dominguez, Isabel_Gallego Alvarez, Isabel-Maria_Garcia-Sanchez
‘Factors influencing the disclosure of greenhouse gas emissions in companies world-wide’
(2009) 47(9) Management Decision - Emerald Insight at 1133-1157; Michaela Rankin,
Carolyn, and Dina Wahyuni, ‘An investigation of voluntary corporate greenhouse gas
emissions reporting in a market governance system.’ (2011) 24(8) Accounting, Auditing
& Accountability Journal at 1037-1070; and Dennis M. Patten, ‘The relation between
environmental performance and environmental disclosure: a research note’ (2002)
27(8) Accounting, Organizations and Society at 763-773

41 Flare Gas (Prevention and Waste and Pollution) Regulations, 2018 Part IV s. 17 - 19
452 *Nigeria National Petroleum Corporation, ‘Oil and Gas Statistiucs - Annual Statistics
Bulletin” available at<https://corporation.nnpcgroup.com/Public-Relations/Qil-and-Gas-
Statistics/Pages/Annual-Statistics-Bulletin.aspx accessed on 15/10/2022.
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3.3.4.2 Regulatory (Governance) Agencies

A regulatory regime(s) discussed above requires a reliable agency or governance
arrangements that are sufficiently robust to provide adequate protection and
effective compliance with the ideal of flaring reduction regulation. This view
became (and remains) the dominant paradigm within which thinking about
regulatory arrangements for any anti-gas flaring law and policy regime espoused
by the GGFRP.%>3 Though there is no generally accepted theory or an international
best practice as to who should regulate flaring, and standards that an agency
responsible for regulating flaring must be met.** Nevertheless, for a regulatory
agency to function effectively, the GGFRP recommended that the agency should
first satisfy certain specific criteria. Secondly, the agency should be able to co-
coordinate adequately with the other environmental agencies charged with the
responsibilities of regulating air quality, CO; emissions, and other pollutants that

affect the environment#>>.

I. The Specific Criteria for Effective Anti-gas Flaring Regulatory Agencies

There is no international best practice or generally accepted theory on who should
regulate gas flaring and venting.#*® In practice, a dedicated and empowered
institution typically performs gas flaring regulation as a standalone regulatory
body like the AER - Alberta - Canada.*’ It could also be a department in a relevant
ministry such as the NPD - Norway, the Interior Department’s Minerals
Management Service in the United States, or the Oil and Gas Authority (OGA) in

453 |Levy and Spiller paper (and the regulatory governance-content distinction) drew
directly on the work of Douglass North and the new institutional economics of Oliver
Williamson. See Levy and Spiller (1994), Journal of Law, Economics and Organisation p
463 in the Oliver Williamson and Scott Masten The Economics of Transaction Costs’. (1999)
454 The World Bank 2009 (n 1)

455 1bid, the Criteria include Clarity of roles and objectives; Autonomy; Participation;
Accountability; Transparency, and Predictability. Consequently, these elements would
guide the review of Nigeria’s regime in the next chapter.

456 Tbid The World Bank 2004 (n 61) In most developed or best-performing countries,
institutional responsible for gas flaring and venting regulation are often transparent and
effective, unlike developing nations where the institutions are less transparent and
conflicting

457 Energy regulation in Alberta - Canada is now regulated by the Alberta Energy Regulator
(AER). See generally Responsible Energy Development Act (REDA) 2013- Alberta
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the United Kingdom.*>® There is no globally accepted best practice for institutions
that carry out gas flaring and venting regulations. Nevertheless, whatever the
form of the regulatory agency, it is essential to always be independent of the
influence of the oil and gas operators and politicians. The World Bank suggested
that an agency responsible for carrying out flaring and venting regulations must
meet specific minimum criteria to ensure that gas flaring and venting regulations

are carried out effectively and efficiently.4>®

These criteria or requirements include the independence of the institutions that
carry out gas flaring regulations from the companies they regulate. The agency
must also have clearly defined regulatory responsibilities with transparent and
enforceable regulatory procedures and operational processes. Similarly,
conflicting or overlapping responsibilities among regulating institutions should be
avoided- The Agency should also be able to enforce compliance by being
adequately staffed and financed. The GGFRP summarised the elements that a
competent regulatory agency needs to include; Clarity of roles and objectives;
Autonomy; Participation; Accountability; Transparency, and Predictability.*°°
Nevertheless, only a few regulatory agencies in specific jurisdictions could have

satisfied all the requirements mentioned above.

In Norway, for instance, the NPD is subordinate and a significant advisory body to
the MPE. It plays an essential role in the petroleum management system and
exercises administrative authority to explore and produce petroleum deposits on

the NCS.#%! This also includes stipulating regulations and making decisions

458 The OGA became a government company in October 2016, limited by shares under the
Companies Act 2006, with the Secretary of State for Business, Energy and Industrial
Strategy (BEIS), the sole shareholder. See https://www.ogauthority.co.uk/about-
us/what-we-do/our-history/

459 Global Gas Flaring Reduction Public-Private Partnership (GGFRP), ‘Regulation of
Associated Gas Flaring and Venting A Global Overview and Lessons from International
Experience’ The World Bank Report Number 3 - World Bank Group 29554

460 The World Bank 2009 (n 1). These are similar to those applicable to regulators of other
industries, and lessons learned from these can be useful. See also the World Bank Policy
Research Working Paper on regulatory effectiveness (WPS 3536, 2005) developed for the
electricity industry provides a useful checklist of regulatory criteria.

461 Norwegian Petroleum Directorate - About Us - Regulations, available at:
<https://www.npd.no/en/requlations/> accessed on 25/04/2020 last
updated 14/03/2019
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according to the petroleum activities regulations.*®? The NPD also monitors the
development of different oil and gas fields for efficiency and safety flaring and
venting operations and enforces legislation concerning the CO; tax on the NCS.453
The NPD also evaluates applications for annual offshore flaring permits, but the
MPE issues the permits.4%* The NPD strongly believes emissions reductions could
most likely be achieved through a robust focus on better-operating routines and

fewer unplanned shutdowns. 46>

In Nigeria, before the recent amendment under the new PIA 2021 that established
Nigeria Upstream Regulatory Commission (NURC), the DPR was the sole agency
charged with regulating petroleum activities in the country.4%¢ Like Norway, DPR
is a directorate under the Nigerian Ministry of Petroleum Resources. It ensures
compliance with petroleum laws, regulations, and guidelines in Nigeria’s
petroleum industry. It supervises and monitors all operations under licences and
leases, including flare and domestic gas supply obligations.*” The DPR is also
responsible for ensuring that health, safety, and environmental regulations
conform with national and international best oil field practices. It also functions as
an adviser, advising government and relevant Government agencies on technical
matters and policies that may impact the administration and petroleum activities
and ensuring accurate and timely payments of Rents, Royalties, and other

revenues due to the government.*%8

However, unlike NPD, evaluating DPR’s operations suggests a flagrant departure
from the criteria for an effective and efficient regulatory agency. It reveals the

poor implementation of anti-gas flaring measures. As Orji implied, it is mostly due

462 Regulations Relating to Resource Management in the Petroleum Activities (Resources
Management Regulation) of 18 June 2001, section 30

463 Regulation Relating to Measurement of Petroleum for Fiscal Purposes and For
Calculation of CO2 Tax (The Measurement Regulation) of 15t November 2001, s 32

464 Knut Am and Heiberg (n 371).

465 Tbid

466 Tnitially, DPR was a Petroleum Inspectorate under the Nigerian National Petroleum
Corporation (NNPC); however, with the re-organisation of the NNPC in March 1988, the
inspectorate was exercised from the NNPC and transferred to the Ministry of Petroleum
Resources and renamed DPR

467 The Department of Petroleum Resources, ‘History - Department of Petroleum
Resources’. Available at:< https://www.dpr.gov.ng/history-of-dpr/> accessed on
24/04/2020

468 Tbid
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to weak regulatory oversight, a significant barrier to flare reduction in Nigeria.
Moreover, DPR appears to have failed to ensure the effective regulation of gas
flares due to the lack of requisite technological capacities to monitor the volume
of gas flared by oil-producing companies to levy commensurate fines*°. Thus,
Nigeria's former state minister for petroleum resources had previously
acknowledged that the country is not adequately monitoring the volumes of the
AG flared. According to him, it is much higher than what the companies are

reporting in a real sense.*’?

Moreover, other causes of poor regulatory oversight are traceable to impediments
arising from weak institutional capacities and the absence of requisite human
capabilities. This is further compounded by the DPR's seeming loss of regulatory
focus due to the government's apparent lack of political will to effectively tackle
gas flaring and the lack of transparency and accountability arising from the
flagrant violation of its regulatory responsibilities.*’! Besides, there was
insufficient funding*’?, the usual challenges of inconsistency in the government's
anti-flare policies, and the absence of support from oil-producing companies. This
causes an apparent disconnection of critical links between anti-flare policy
formulation and implementation, resulting in poor regulation or outright regulatory

failure.

II. Co-ordination among other Environmental Regulators

Regulations issued by the agencies responsible for flaring and venting must be
properly coordinated. It should clearly define the roles and responsibilities of the
regulators and effective cooperation between other environmental regulatory

agencies. Otherwise, overlapping and conflicting responsibilities may complicate

469 Orji (n 320)

470 Tbid Kachikwu (n 21)

471 Media Rights Agenda, ‘MRA Inducts DPR into ‘FOI Hall of Shame’ - Thisday’ available
at:< https://www.thisdaylive.com/index.php/2018/08/14/mra-inducts-dpr-into-foi-hall-
of-shame/> 14/08/2018 accessed 25/04/2020

472 paul Samuel Tamuno, ‘Legal Response to Gas Flaring in Developed and Developing
Countries: A Comparative Analysis of Nigeria, United Kingdom and Norway’ (Working
Research Paper Series No. 2010/14) International Energy Law and Policy Research Paper
Series
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regulatory enforcement.4’3 In Norway, for instance, the Government exercises
executive authority over petroleum policy and answers to the parliament
regarding policies. The ministries, underlying directorates, and supervisory
authorities assist the government in carrying out its policies.*’* While flaring
regulations, as earlier mentioned, are undertaken by dedicated and empowered

NPD in the form of a standalone regulatory body but MPE’s department.4”>

The MPE is responsible for the overall management of petroleum resources and
regulates the activities of oil companies via guidelines adopted by the parliament
of Norway.*’® Thus, according to the PA Act, AG flaring beyond what is necessary
to ensure normal operations is not permitted without approval from the MPE.*””
Accordingly, oil companies must apply to MPE for a permit to flare AG more than
the quantities needed for standard operational safety.4’® The NPD is subordinate
and a significant advisory body to the MPE. It plays a critical role in the petroleum
management system and exercises administrative authority in connection with
exploring and producing petroleum deposits on the NCS.#”° This also includes the
authority to stipulate regulations and make decisions under the PAA and the

Activities regulations®0,

473 GGFRP (n 392)

474 NPD, The Steering Committee and the Secretariat - Who are We' Publication of 07-07-
2011, available at: <http://www.npd.no/en/publications/reports/oil-for-development-
2010/who-we-are/.> accessed on 09/09/2014

475 Norwegian Petroleum Directorate (NPD), ‘The Environmental and Climate Change
Consideration in Norwegian Petroleum Sector’ 2012 Fact Sheet Publication of 11-04-2012
476 No. 72 relating to Petroleum Activities, Act of 29 November 1996. Last amended by Act
24 June 2011 No. 38 and translated November 23, 2012 PA Act, s 1-2

477 1bid 4-4

478 Tbid

479 Norwegian Petroleum Directorate - About Us, available at:
<http://www.npd.no/en/About-us/> accessed on 23/08/2014 last updated 07-07-2011
480 Regulations Relating to Resource Management in the Petroleum Activities (Resources
Management Regulation) of 18 June 2001, section 30
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Figure 3.1 - Norway'’s institutional hierarchy
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Consequently, the NPD has the authority to monitor the development of different

oil and gas fields for efficiency and monitoring and supervision of flaring and
venting operations. It enforces legislation concerning the CO; tax on the NCS.%!
The NPD evaluates a request for annual flaring permits directly, and MPE issues
the permits.482 Similarly, the Petroleum Safety Authority (PSA), an independent
government regulator, is responsible for safety, emergency preparation, and the
working environment in the Norwegian petroleum industry. Initially, PSA was
under the NPD but was separated as activities grew. It is subordinate to the
Ministry of Labour (MOL) and not the MPE to create a clear separation between
resource management functions and environmental damage, health, and safety
concerns. “%3 The coordination between MPE, NPD, and PSA in Norway has helped
eliminate routine flaring. To this date, PSA has investigated many cases associated

with AG flaring incidents, among others is the recently concluded investigation of

481 Regulation Relating to Measurement of Petroleum for Fiscal Purposes and For
Calculation of CO2 Tax (The Measurement Regulation) of 15t November 2001, s 32

482 Knut Am and Heiberg (n 371).

483 Tbid
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the Visund incident, where the leak occurred right after flaring as expected

following an interruption in operations.48

In Alberta-Canada, the AER was established by the Responsible Energy
Development Act (REDA) 2013435 to deal with gas flaring. It focused on conserving
the flared gas during production activities and sought to establish an equitable
regulation concerning its management. The AER ensures the safe, efficient,
orderly, and environmentally responsible development of oil and natural gas
resources, among others, over their entire life cycle. This includes allocating and
conserving water resources, managing public lands, and protecting the
environment while providing economic benefits for all Albertans.*8 Today, the AER
is the sole and central regulator of energy development in Alberta from application
for exploration, construction and operation, decommissioning, closure,

reclamation, and mitigating gas flaring in Alberta.*8’

The AER plays a useful role in the conservation of gas, particularly with the
negotiation, publication, application, and enforcement of gas flaring Directives
within the province of Alberta.*®® The AER exercises approval, regulating, and
advisory functions under specific statutes. The AER’s uniqueness is the
centralisation of its operations.*® Apart from the AER as a sole regulatory agency,
the Alberta government also allows industry players' participation and members
of public and environmental non-governmental organisations in regulating gas

flaring, maintaining air/environmental quality issues, and recommending

484 NPD, ‘PSA Completes an Investigation into Visund Leak’ available at:
<http://www.psa.no/news/psa-completes-investigation-of-visund-incident-article2733-
8.> accessed on 09/09/2014

485 Energy regulation in Alberta - Canada is now regulated by the Alberta Energy
Regulator (AER). The AER has had several names over the years, including the Petroleum
and Natural Gas Conservation Board, the Oil and Gas Conservation Board, the Energy
Resources Conservation Board (ERCB), the Alberta Energy and Utilities Board and now the
AER. See generally Responsible Energy Development Act (REDA), Statutes of Alberta,
2012 Chapter R-17.3 Current as of December 17, 2014 that established the AER and sets
out its mandate, structure, powers, duties, and functions.

486 Thid Division 3 General Powers, Duties and Functions of Regulator, s. 14

487 Ibid Part 1 Alberta Energy Regulator Division - Establishment and Governance of
Regulator s. 3 Alberta Energy Regulator

488 1bid Division 3 s. 14

489 Tbid
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management actions. For instance, the best example was the establishment of
the Clean Air Strategic Alliance (CASA).4%°

As a multistakeholder partnership, the CASA was established in 1994,
representing different interest groups from government, industry, and non-
governmental organisations. The CASA provides recommendations on policy and
regulation to access and improve air quality in Alberta.**! The CASA process is
viewed as productive and includes interested parties, and the consensus built
helps forge a strong commitment to implement the resulting recommendations. 4°?
Even though CASA is not a legislatively backed alliance, it provides valuable
suggestions to the energy regulator, usually implemented in the subsequent

regulations and guidelines as appropriate.®3

Thus, In 1998, CASA established a solution gas management framework for
reducing flaring and venting that included a provincial target to reduce routine
flaring emissions. As of 2010, the framework has helped emissions reduction from
flaring in Alberta by 397 million Ft3 compared with the 1996-based lime of 1.34
billion Ft3.4°* Similarly, even the recent amendment of the Directives 060 was
done in consultation with CASA. The AER published that most of the amendments
have been developed in consultation with the CASA to eliminate or reduce these
activities' likely and detected impacts and ensure that public safety concerns and
environmental impacts are addressed before flaring or venting.4°> Consequently,

this shows that Alberta encourages non-governmental and public engagement in

490 Tbid

491 The World Bank, ‘Regulation of Associated Gas Flaring and Venting A Global Overview
and Lessons from International Experience’ the World Bank Report Number 3 - World Bank
Group 33

492 Randolph P. Angle, ‘Industrial Emissions Management’ in Eric Taylor and Ann McMillan,
Air Quality Management: Canadian Perspective on a Global Issue (2013) 196

493 Bruce G. Deorn and Robert Johnson, Rules, rules, rules, rules: Multilevel Regulatory
Governance (University of Toronto Press, 2006) 295 and also David Osigbemhe Iyalomhe,
‘Environmental Regulation of the Oil and Gas Industry in Nigeria: Lessons from Alberta’s
Experience’ (a Dissertation submitted to the Faculty of Graduates Studies and Research,
Edmonto Alberta1998) 100.

494 M. Lowey, ‘Energy and Environment: Toward Achieving the Balance in Albert’ in Kevin
E. Percy, Alberta oil Sand: Enery, Industry and the Environment (Ist edn Elsevier 2012)
38

495 Directive 060, s 1 as amended May 12, 2020
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managing air quality and action plans - an appropriate and effective measure

lacking in the Nigerian regulatory framework.

However, there was limited coordination among the regulatory agencies. The
country has had overlapping institutions, all regulating AG flaring without proper
coordination. Thus, evaluating the coordinating agencies responsible for
monitoring and enforcing laws and regulations relating to the AG flaring revealed
overlapping and conflicting jurisdiction. The Federal Ministry of Environment
(FMENV)#°¢ and the DPR were the leading regulatory agencies that monitored and
enforced environmental standards and EIA procedures in the Nigerian petroleum
industry. However, they enacted distinct Regulations in the same sector.*®” For
instance, the FMENV is responsible for protecting and improving the quality of
Nigeria's water, air, land, forest, and wildlife.#*® It prepares, coordinates,
prescribes, and implements standards and regulations for water quality, effluent
limitations, air quality, and atmospheric and ozone protection, and monitors and

enforces environmental laws and regulations.*%°

The FMENV further consists of two supervisory agencies that impact AG flaring
activities: the National Environmental Standard and Regulations Enforcement
Agency (NESREA) and the Department of Environmental Assessment (DEA). The
DEA is charged with implementing the Environmental Impact Assessment (EIA)
Act.>%° While NESREA is empowered to enforce all environmental laws, guidelines,
policies, standards, and regulations (including issues related to GHG emissions) in

Nigeria and enforce compliance with all international treaties, conventions,

4% The FMENV was established in 1988 and was formerly called FEPA, see The Federal
Protection Agency Act 1988, s 1, it was later renamed FMENV by the office of the Secretary
to the Government of Federation through, Presidency circular: Ref No. SGF/6/S.22/1 dated
12t October, 1999

497 The DPR Environmental Guidelines and Standards for the Petroleum Industry 1991 and
the EIA Guidelines for Exploration and Production Projects 1994 under the Federal Ministry
of Environment

4%8 The Nigeria Ministry of Environment, ‘8" National Council on Environment Report’ Held
at the Umar Musa Yar'adua Indoor Sports Hall, Kaduna on Monday 26" to Friday 30%
September 2011

499 Tbid see also FMENV website: < http://environment.gov.ng/?view=featured.>
accessed on the 18/08/2014

500 Act No. 86 of 1992.
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protocols, and agreements on the environment, to which Nigeria is a party.>°! In
effect, petroleum operation related to AG flaring is also subject to the above
regulatory institutions, with no clear precedence over the other. Nevertheless, the
recent Gas Flare Regulation 2018 has excluded these two agencies from enforcing

standards concerning the petroleum industry.>?

Consequently, the above lack of coordination has occasioned a jurisdictional
conflict between the primary regulator of AG flaring and the two agencies -
NESREA and DEA as supervised by the FMENV. There is no doubt this conflict and
the duplicity in functions with multiple Guidelines and Standards impede the
effective and smooth monitoring and enforcement of AG flaring regulations in the
country. Experts have questioned why such an important sector, critical to the
nation's economy but notoriously environmentally destructive, will be governed

by "softer" laws and regulations.>3

Moreover, Okorodudu-Fubara also described the exclusion of NESREA as a deeply
questionable move and further entrenched government failures to ensure effective
oversight of the oil industry and protect the environment and human rights. He
questions why such an important agency responsible for sustainable development
and environmental protection would be excluded from enforcing compliance in the
country’s petroleum sector.’®* Similarly, Orji contended that the country’s
dependence on oil revenue for its survival and its complicity in shielding oil
companies from environmental regulation and international best practices might
be why NESREA was precluded from enforcing anti-flare regulations and other

environmental regulations in the country’s petroleum industry. He further

%01 The National Environmental Standards and Regulations Enforcement Agency was
established in 2007 by the National Environmental Standards and Regulations
Enforcement Agency (Establishment) Act (July 2007) 94/92 published in Official Gazette
of the Federal Republic of Nigeria, Gazette No. 92, Vol. 94 of July 31, 2007 (hereafter
NESREA Act 2007).

502 The Gas Flare Regulations, 2018

503 Margaret Okorodudu-Fubara, ‘Country report: Nigeria legal developments, 2009-2011’
(2012) 1 IUCN Academy of Environmental Law e-Journal 170-179.

504 Thid
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attributed the re-organisation of the agencies as politically motivated without clear

environmental interest attached.>%°

Thus, even though the duplicity in operations has been addressed, the DPR still
operates in conformity with the FMENV. The FMENYV is involved in extending an
advisory role on the DPR. The FMENV has recently played an active role in
reviewing the draft Environmental Guidelines for the Petroleum Industry.
Moreover, both agencies have equal rights to inspect the exploration and
production activities where reasonable grounds exist for believing that
environmental degradation is occurring. Furthermore, both agencies are
competent authorities in managing the EIA procedure. However, such roles were
only limited to the advisory, and FMENV cannot exercise any supervisory role on
the DPR (now NURC).>%

505 NESREA is responsible for enforcing environmental laws and regulations in Nigeria;
however, the agency is precluded from enforcing environmental laws and regulations in
the Nigerian oil and gas sector. See sections 7 (g), (h), (3), (i), 8(g), (i), (m), (n) and
24(3) NESREA Act 2007. The enforcement of environmental laws and regulations in the
Nigerian oil and gas sector is now mainly the responsibility of the Department of Petroleum
Resources, a department under the Ministry of Petroleum. See Uchenna Jerome Orji, 2012.
'An appraisal of the legal frameworks for the control of environmental pollution in Nigeria'
(2012) 38(2) Commonwealth Law Bulletin 338.

506 The DPR Guidelines: https://www.dpr.gov.ng/dpr-quidelines/ accessed 16/04/2020.
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3.4 A Review of the Policy Regimes Enabling AG Utilisation in Nigeria

The Federal Government of Nigeria (FGN) is responsible for establishing an
enabling environment in the petroleum sector through policies, regulations,
guidelines, and economic measures. Recently, at an international level, and as
discussed in chapter two, the FGN has ratified the Paris Agreement and was also
a signatory to GGFRP principles for global flare-out by 2030 while committing to
a national flare-out target by the year 2030. The FGN’s policy objective for gas
flaring is to end routine flaring and encourage gas utilisation by 2020. In this
regard, the FGN has recently approved National Gas Policy 2017 to enable it to
achieve the stated objective. However, before the approval of the 2017 policy
regime, the country had earlier approved other regimes for ending gas flaring but
without any significant achievement. Consequently, this heading reviews the
previous regimes and the current policy to unearth lessons that could improve the

current policy regime.
3.4.1 The National Energy Policy 2003

As Nelson arguably contends, the National Energy Policy (NEP) 2003 considered
flare-out as one of its core pillars due to the apparent failure of the previous anti-
gas flaring legal framework to end AG flaring in Nigeria.>®” The objectives of this
policy, among others, are the elimination of routine flaring by 2008 and the
establishment of an economically and environmentally viable gas exploration and
production.>°® The NEP recognised the need to end gas flaring by harnessing AG
and NAG for sustainable development. To achieve its objectives, the NEP stressed
the need for the country to establish gas infrastructures that would ensure
geographical coverage of gas transmission and distribution networks and provides
adequate incentives for both indigenous and foreign companies to invest in gas

utilisation projects.>%°

507 Nii Nelson, ‘National Energy Policy and Gas Flaring in Nigeria’ (2015) 5(14) Journal of
Environment and Earth Science ISSN 2224-3216 (Paper) ISSN 2225-0948 (Online)

08 The Energy Commission of Nigeria, National Energy Policy (The Presidency: Abuja, April
2003), ch. 2 p. 13

509 Tbid Chap 2 p. 14 - 15
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The FGN believed that eliminating gas flaring was critical to the policy's success.>?
Nevertheless, despite all the ambitious strategies, the policy failed to stop gas
flaring by 2008. The deadlines for ending flaring in the country kept on shifting
up to the current 2020 flare-out target. Duruigbo criticised Nigeria's deadlines as
pathetic and horrible, and contended that each time the FGN imposed standards,
fines, and deadlines, nothing good seemed to come out of it.>!! Although the policy
was adequately designed, particularly on the termination of routine flaring,
implementation has been a major challenge. Notwithstanding the provisions
dealing with the implementation of the policy recognised among others that
monitoring the implementation and appropriate regulations, guidelines,
incentives, and penalties would discourage gas flaring.*'? However, it failed to
ensure that these measures were thoroughly enforced to achieve the desired

objectives.

Orji observed that the 2003 policy regime lacked an appropriate legal framework
to enhance the implementation and a competent agency to enforce even the not-
so-robust legal framework. Ibitoye cited infrastructural deficit as a significant
impediment to the policy's success. Ibitoye’s study found that the country lacked
the required infrastructure to harness and transport the fared gas from oil wells
to utilisation points.°!3 Moreover, Nelson cited other reasons, including socio-
political issues and continuous insecurity in the Niger-Delta oil-rich area. Nelson
further reasoned that the penalties and incentives review were not implemented
as promised by the regime. As Nigeria's petroleum industry virtually runs the
country’s economy, there was the apparent fear that the FGN may lose money
needed for the sustenance of the economy if the interests of oil companies are
tempered.>'* Similarly, for a long time, kidnappings and pipeline vandalisation

have discouraged investment and the inflow of capital into the region and the

510 Thid page 75

511 Emeka Duruigbo, ‘The World Bank, Multinational Oil Corporations and Resource Course
in Africa’ (2005) 26 (1) Pa. J. Intl. Econ L.

512 The NEP ch. 6 on Energy Planning and Policy Implementation p. 66 - 67

513 Francis Idowu Ibitoye, ‘Ending Natural Gas Flaring in Nigeria's Oil Fields’ (2014) 7 (3)
Journal of Sustainable Development 13-22.

514 Nii Nelson, ‘National Energy Policy and Gas Flaring in Nigeria’ (2015) 5(14) Journal of
Environment and Earth Science ISSN 2224-3216 (Paper) ISSN 2225-0948 (Online)
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country at large.>!> Consequently, one would be inclined to submit that the socio-
political issues, insecurity, and over-dependence on the oil industry have impeded

the effective implementation of relevant policies in the country.

Although NEP could have made a remarkable impact in some of its other
components, the reality was that the regime’s target of eliminating routine flaring
by 2008 was not achieved.>® Thus, it is submitted that one of the primary reasons
for its failure was a lack of political will to implement the regime’s component on
AG elimination and many more reasons mentioned above. If not for this failure,
the policy would have been the best that happened to the country’s petroleum
industry due to its appropriateness in design — coupled with the calibre of
government inter agencies involved in the design and management of the regime.
It was later observed that the failure of the NEP 2003 to realise its objective of
ending gas flaring, among others, led to the swift approval of the National Gas
Master Plan in 2008.

3.4.2 The National Gas Master Plan 2008

The National Gas Master Plan (NGMP) was a product of a study carried out by the
World Bank at the request of the FGN to help the country achieve its ambitious
goal of ending gas flaring and unlocking gas potential.*'” Though the request was
made when the government instructed all oil producers to end gas flaring by 2008,
NGMP was not endorsed until 2008, when the companies failed to meet the
deadline.>'® The NGMP was established to enhance gas infrastructure development
and encourage investments in the gas sector. The strategy devised by the NGMP

aims to promote a public-private sector partnership for the rapid

515 Michiko Ishisone, ‘Gas Flaring in the Niger Delta: the Potential Benefits of its Reduction
on the LocalEconomy and Environment’ (2014)

516 Musbaudeen O. Bamgbopa and 9 others, ‘A Review of Nigerian Energy Policy
Implementation and Impact’ (2019) ResearchGate DOI: 10.13140/RG.2.2.10422.14408
517 Joint Undp/World Bank, ‘Energy Sector Management Assistance Programme (ESMAP) -
Nigeria Strategic Gas Plan’ Reporl 279/04 ESM279 p. 2

518 Nigeria enlisted the IHS Energy Group, to carry out study for the analysis and
integration of independent proposals from the IOC's to the Government of Nigeria for gas
utilisation projects. The study was carried out in close co-operation with and under the
supervision of the World Bank. The Qil and Gas Policy Division of the World Bank has been
entrusted with the mission of carrying out the study to define (i) a realistic strategy and
(ii) a plan of action to meet this goal, by reviewing first the several gas development plans
that each oil company had prepared.
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commercialisation of Nigeria's vast natural gas resources for the development and
diversification of the domestic economy. The Plan was expected to support gas
infrastructure development and eliminate gas flaring.>® The stated objectives
were pursued through the instrumentality of three strategic plans; the Gas
Infrastructure Blueprint, Gas Pricing Policy, and Domestic Gas Supply Obligation,

as examined below:

i. The Gas Infrastructure Blueprint—the blueprint was developed to provide a
roadmap for gas infrastructural development in the country. It aimed to reduce
the overall infrastructural deficit and ensure a more flexible power supply to the
national grid using NAG and AG that would otherwise be flared.>?° The gas grid
provides connectivity amongst primary gas reserve sources and the demand
centres, thus providing a roadmap for investment in the gas sub-sector and
effective utilisation of gas resources in the key sectors of the economy as well as
the regional market.>?! Thus, the blueprint established three gas gathering and
processing facilities, including a network of three gas pipeline transmission

systems that have resulted in a reduced gas supply cost in Nigeria.>??

ii. The Gas Pricing Policy—the pricing policy aims to create a well-structured
and transparent framework for gas pricing at a cost determined by market prices.
The policy provides a framework for establishing the minimum gas price that any
category of a gas buyer can be charged. Thus, to support the gas pricing policy,
a Regulatory framework was issued by the MPR regulating the pricing and supply
of gas to the domestic sector.>?3 The Regulation categorised Nigeria’s domestic

market into three groups: the strategic domestic sector —the most significant

519 See Adeniji, S., and Sipasi, S., 2011. Gas regulation in Nigeria. International
Comparative Legal Guide to Gas Regulation. Legal Group and Ashurst LLP, London, 2011,
p. 200. See Gidado, M.M., 2011. Fiscal provisions for gas development and
commercialisation under the Petroleum Industry Bill (P.I.B.) 2009. NIALS Journal of
Business Law.

520 Humphrey Onyeukwu,"Nigerian Gas Masterplan and Policy: Is It a Constrained Energy
Policy? (a paper presented at the Nigeria Annual International Conference and Exhibition
held, July 31 - August 7 at Tinapa-Calabar, Nigeria) (2010) Society of Petroleum Engineers
521 Ntufam Fidel Ugbo (Fmr Secretary, Nigeria National Planning Commission/National
Economic Council) ‘The Gulf of Guinea: The Nigerian Gas Master Plan and Opportunities
for the Development Of Gas Infrastructure’ Being a Paper Presented at the 16th Gulf Of
Guinea Conference (Gog 16) Held at Abidjan, Cote D’ivoire, on 7th November 2013 pp 12
522 Ahmed Adamu and Muttagha Rabe Darman, ‘Economic Analysis of Gas Pipelines in
Nigeria’ (2017) Journal of Economics and Sustainable Development

523 The National Gas Supply and Pricing Regulations 2008, s 6, 7, 8
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sector that hugely affects the nation's economy and a multiplier effect. For
instance, a sector that generates power for residential and light commercial users.
Then the strategic industrial sectors - take gas as feedstock to create new
products, e.g., fertilisers, methanol, petrochemical plants, and LNG. The third
category is the commercial sector, which uses gas as industrial fuel like
manufacturing industries.>?* This categorisation of the domestic market forms the
basis for the pricing framework that determines the floor price for the different
sectors. The pricing policy also established a Strategic Gas Aggregator Company
that manages the demand and supply of gas in the domestic market and aligns

the reserves obligation accordingly.>?®

iii. The Domestic Gas Supply Obligation (DGSO)— the DGSO policy is the first
significant attempt by Nigeria to refocus gas for domestic use. The DGSO is an
outstanding strategic element of the NGMP as it requires every gas producer to
dedicate a specified volume of its total gas production for domestic market
consumption.>26 It then restricts gas producers from exporting gas except where
they meet their domestic gas supply obligation. This measure aims to enhance
domestic gas consumption for power generation and industrial activities in the
country.>?’ Like the pricing policy, the DGSO policy has been strengthened with a

Regulation issued by the MPR to ensure adequate gas supply for domestic use.

The Regulations empowered the country’s energy minister to periodically stipulate
the requisite amount of gas that will constitute the DGSO for about 5-7 years by

considering the government's aspirations for the domestic economy and ensuring

524 Thid
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that adequate gas resources are dedicated to rapid industrialisation.>?® It then
obliged gas producers to provide that stipulated volume of their total gas
production for domestic market consumption.>?° Any producer that violates the
DGSO will be liable for a severe penalty to the extent of a fine of $3.5/ mcf imposed
for gas undersupplied or restricted export.>3° The policy also sets a penalty of
$3.5/mcf of obligation flared and an additional environmental surcharge of
0.5c/mcf. Similarly, while mandating the gas producers to comply with DGSO or
face the prescribed penalty, the Regulation also establishes a department within

the MPR that oversees the execution of the Regulation along with the DPR.>3!

The NGMP has been criticised for lacking the backing of an appropriate legal and
regulatory framework to facilitate the implementation of its overall objectives.
Oyinlola has suggested the non-passage of the Downstream Gas Bill (DGB), which
seeks to establish a regulatory framework for the domestic gas sector, and the
Gas Fiscal Reform Bill (GFRB) that would help the NGMP with incentives have
hindered the realisation of the policy’s objectives.>3? However, Oyinlola failed to
consider that a policy regime could work effectively without necessarily a primary
legislative instrument. The World Bank suggests that a secondary instrument
sometimes works effectively in these circumstances.>33 As examined above, the
three strategic plans of the NGMP were backed by regulatory frameworks to help
sustain the policy.>3* Thus, the main challenge was the ineffective implementation

of the policy.

528 The National Gas Domestic Supply and Pricing Regulation, 2008 s 6, 7 - 8

529 1bid

530 Thid
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532 While the DBG seeks to provide for the regulatory framework for downstream activities
including open access principle, establishes the gas regulator to determine the reasonable
return for common use facilities like pipelines. The GFRB seeks to de-consolidate gas
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gas players. Bukky Oyinlola, ‘Nigeria: Is the Gas Master Plan a Master Plan? (2017)
Perchstone & Graeys Lagos (first published in BusinessDay Newspaper of Thursday,
November 27, 2008).

533 The World Bank, 2009 (n 1)

534 The National Gas Master Plan was approved in 2008, in same year the Nigeria’s Minister
of Petroleum Resources issued the National Gas Domestic Supply and Pricing Regulation,
2008
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Similarly, Oyinlola's further assertion that there was no fiscal framework providing
incentives to support the implementation of the policy could not be wholly
accurate. Since its inception, the NGMP policy has enjoyed the support of fiscal
incentives applicable under the CITA 1998. This CITA provides adequate
investment tax reliefs, investment allowance, and tax-free dividends (this has
been covered under chapter 3.3.2.2). Consequently, with all the incentives
provided by the CITA, Oyinlola's claims that the NGMP lacked supportive legal
backing could not be factual. As Ige rightly posited, with all the incentives provided
for utilising AG and NAG by the CITA, an investor does not need to wait for so-
called anticipated changes by the DGB and GFRB.>3>

Nevertheless, one could argue that the long-term gas supply commitment the oil
companies entered into before the passage of the Regulation imposing DGSO has
slowed down the realisation of the policy objectives and thus made the policy
ineffective. Okenabirhie contended that many gas producers failed to meet their
supply obligations under the Regulations due to issues arising from their existing
long-term gas supply commitments to foreign consumers.>3® Okenabirhie argued
that gas developments typically have a longer investment lifespan and slower
investment payback than oilfield developments. Therefore, gas producers usually
commit to long-term supply contracts to secure their investment. Several
producers had already made such long-term supply commitments to foreign
buyers for LNG exports. Hence, implementing the DGSO will pressure their long-

term LNG supply contracts.>3’

Moreover, there were also some complaints from the gas producers that they were
not consulted before establishing the Regulation, compelling them to commit to
DGSO0.>38 In this regard, Orji observed that the commercially driven price structure
was neither discussed nor agreed upon by FGN and the oil companies and thus,

resulted in the ineffective enforcement of the Regulations. Therefore, Orji viewed

535 David O. Ige (Group General Manager/ Senior Technical Adviser to the GMD/NNPC),
‘The Nigerian Gas Master Plan - Investor Road-Show’ being a paper presented at the
Investors’ Raod-Show May, 2008 by the Nigeria National Petroleum Corporation, Abuja,
Nigeria.

>36 Okenabirhie, (n 527) p. 12.

537 1bid

538 Tbid Orji (n 320)
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that the passage of the anticipated PIB, 2012, would have helped address the
issue of price disincentives. Since the Bill provides that a gas supplier is under a
duty to provide a reliable gas supply to purchasers upon request, provided that it
is economically feasible to do so0.°3° Similarly, the penalties introduced by the
Regulation for failure to comply with the DGSO have also been criticised for being
grossly inadequate to serve as a deterrence measure or as sufficient to induce

compliance with the gas supply obligation.>%°

Nevertheless, whatever the criticism, it is submitted that the NGMP has succeeded
in some respects, particularly in encouraging investment into gas exploration and
utilisation activities. Thus, considerable progress has been made within the gas
sub-sector as Nigeria’s LNG capacity has multiplied. It has now accounted for
successfully converting about 119 bcm of AG to exports as LNG and Natural Gas
Liquids (NGLs), thus helping to reduce routine flaring from over 60% to less than
25%.°*1 Additionally, DGSO is being leveraged as fuel to power Nigeria’s economic
growth.>*? New pipeline constructions within the policy framework also help utilise
gas that would otherwise be flared, thus making significant contributions to the
nation's income. The NLNG company declared that in the last thirteen (13) years
(within the NGMP introduction period), over $13 billion in dividends was paid to
the government account. The company has paid over $18 billion on gas purchases
from oil-producing companies, of which the FGN owns 55%-60%. Nigeria's overall
earnings from NLNG are now over 70%, comprising the 49% dividend, 30% CIT,

and other taxes.>*3

Another significant improvement introduced by the NGMP policy is the sustenance
of the ongoing regional gas projects - the West African Gas Pipeline (WAGP)
Project supplying gas to neighbouring West African countries. Along with

establishing a new Trans Sahara Gas Pipeline Project (TSGP), which seeks to

539 The Petroleum Industry Bill, 2012 s 238 (1)a.

540 Ayodele Oni, ‘The World Bank/Nigerian Government Partial Risk Guarantee and the
Nigerian Gas to Power Challenge - An Introduction’ (2011) 5 OGEL.

541 Nigeria LNG Limited, ‘LNG and the Nigerian Economy - Environmental Harzard
Reduction’ avaialbe at:< http://nIng.com/Our-Company/Pages/NLNG-and-the-Nigerian-
Economy.aspx> accessed 09/05/2020.

542 Tbid Ugbo (n 521) pp 18, there are currently fifteen constructed gas-powered plants to
meet domestic electricity needs.

543 Ibid.
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transport gas to Europe via Algeria.>* TheTSGP also aimed to
help Nigeria achieve zero gas flaring and unlock gas potentials by 2020. Although
there is a robust portfolio of gas investment opportunities to underpin the
objectives of the NGMP, other issues different from Oyinlola’s slowed down the
progress of the policy objectives. Ugbo enumerated issues like a monopoly in the
Nigerian gas sector because, currently, the entire crucial features of the sector are
owned and controlled by a few major players. For instance, Government-owned
NNPC controls the downstream sector, and Shell-operated Joint ventures control
the upstream sector of the gas market. Also, no third-party access rules would
introduce new players to access the gas market.>* It is submitted that this has
hampered the total actualisation of the NGMP. Nevertheless, the issue has been
recently rectified with the establishment of the Nigeria Gas Flare
Commercialisation Programme 2016 and the recent approval of the National Gas
Policy 2017 - all initiated by the 7 Big Wins Policy 2015.

3.4.3 The "7 Big Wins"” Policy, 2015

In response to the limitations of the NGMP highlighted above and the
determination of Nigeria to achieve its intended policy of both AG and NAG
utilisation, among others, the Ministry of Petroleum Resources (MPR), under a new

democratic regime, launched the “7 Big Wins” policy measures in the year 2015.

544 The Trans Saharan Gas Pipeline Project (also known as the Algeria-Nigeria Gas Pipeline
Project) is a planned project of about $20 billion initial investment. When completed, it
will transport up to 30 billion cubic metres of natural gas from Warri (Nigeria) through the
Niger Republic to Algeria on an annual basis. The total length involved is estimated at
4128km (2565 miles), with over 1,037km (644 miles) in Nigeria, 853km (530 miles) in
Niger, 2,310km (1435 miles) in Algeria, and about 220km connecting Algeria to Spain.
The pipeline will be built and operated by the partnership of the NNPC and Sonatrach. The
NNPC and Sonatrach will hold a total of 90 percent equity shares, while the Niger Republic
would hold 10 percent. The derivable benefits of the project to the African economy and
Europe are enormous. First, it will contribute to the export diversification drive of Nigeria.
Secondly, it means an opportunity for closer cooperation, integration, and a significant
income for the transit countries such as Niger, Burkina Faso, and Mali as well as Algeria.
Thirdly, it will remedy the European Union gas shortfall estimated at 18-25billion cubic
metres. Though the project was planned to become operational in 2015, however, is
running behind schedule as the project could not move beyond its first stage. See ESI
Africa, ‘Nigeria: Trans-Saharan Gas Pipeline Project behind schedule’ (2018) Africa’s Power
Jornal.

545 Tbid Ugbo (n 521) pp 24 - 25
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The policy outlines short-term and medium-term priorities to grow Nigeria’s
petroleum industry from 2015 to 2019.%%¢ The policy aimed to sustain a stable
development and enable the oil and gas landscape with improved transparency,
efficiency, a stable investment climate, and a well-protected environment.>*’ The
policy focused on seven key areas; Policy and Regulation, Business Environment
and Investment Drive,; Gas Revolution; Refineries and Local Production Capacity;
Niger Delta and Security, Transparency and Efficiency, and Stakeholder
Management and International Coordination.>*® Most of these key focus areas

directly or indirectly affect the government’s policy of ending gas flaring by 2020.

The first pillar of the Policy is the creation of new policies and regulations intended
to revolutionalise Nigeria’s petroleum industry with a firm desire to remedy
challenges in the industry. This could be done through robust policies and laws
that drive efficiency, encourage investments, and improve local participation in
the sector and environmental protection. The country intended to introduce the
following new policies: National Oil policy, National Gas Policy, Downstream policy,
and Fiscal Reform policy.>*® Similarly, the policy also sought to create new legal
and policy regimes for gas utilisation that encompass legal/ regulatory,
institutional, commercial, and fiscal frameworks that address and situate gas as a
‘standalone commodity’ and promote investment in gas development in the
country.>>° The policy identified key responsible parties that would help implement
the first pillars’ objectives, including MPR, NNPC, DPR, GACN, IOCs, and Private

Investors.

Consequently, in terms of its first pillar’s objectives, the policy has succeeded in
reviewing old and moribund policies, gazetting new policies, and entrenching

robust fiscal instruments and regulations with critical attention given to the

546 The Ministry of Petroleum Resources, ‘7 Big Wins Short and Medium Term Priorities to
Grow Nigeria’s Oil and Gas Industry 2015 - 2019’ @Ministry of Petroleum Resources
Nigeria, avaialbale at:< http://www.buharimeter.ng/wp-content/uploads/2017/05/7-
wins-.pdf> accessed 11/05/2020.

547 Dr. Emmanuel Ibe Kachikwu (The Nigerian former Minister of Petroleum Resources)
during the unvealing of the 7 Big Wins

548 Thid the 7 Big Wins Policy document p. 9 (n 546)

>49 Two of these policies have now been approved and gazetted, i.e. the National Oil policy
2017 and the National Gas policy 2017 while the Downstream policy, the Fiscal Reform
policy and the Petroleum Industry Reform Bill are still under consideration.

550 Tbid part II Implementation Strategy and Objectives, p. 11 (n 546)
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successful passage of the latest Gas Flare Regulation 2018; the creation of
Nigerian Gas Flare Commercialisation Programme and the National Gas Policy
2017 as well as the approval of 4 new Guidelines for flaring regulation issued by
the DPR.>°! These achievements recorded are explicitly peculiar to the utilisation
of AG, an aspect of the current Buhari-led administration proponents. Thus, unlike
previous policies, this policy has achieved its stated milestones within the period
of creating appropriate flare-out policies and regulations.>>?> Therefore, it is
submitted that the policy has reached its set target of developing laws and policies
for AG and NAG utilisation. As said earlier, the policy was the basis for introducing
critical measures that, if appropriately managed and effectively implemented,

would help the country’s flare-out policy by 2030 but certainly not 2020.
3.4.3.1 The Nigerian Gas Flare Commercialisation Programme, 2016

The third pillar of the 7 Big Wins policy is a gas revolution that includes reducing
gas flaring as one of the six goals.>>3 Consequently, in support of ending routine
gas flaring, the Federal Executive Council (FEC) 2016 approved the Nigerian Gas
Flare Commercialisation Programme (NGFCP) as one of the mechanisms for
implementing Nigeria’s commitment to eliminate routine gas flaring by 2020.>>*
The NGFCP is a high-priority strategy for FGN’s policy to achieve the national flare-
out and, to date, one of the significant achievements in terms of the gas revolution
in the country.>>> The Petroleum Act of 1969, the Flare Gas Regulations 2018, and
the corresponding 2018 Guidelines published by the DPR provide the basis for the
NGFCP. Thus, the Act based the entire ownership and control of all petroleum in
all the land, under its territorial water, continental shelf, or exclusive economic
zones in the FGN.>>® This section confirmed the FGN right to the crude oil, AG, and

531 See previous discussion under heading 3.3.2.1 and and the following discussion under
heading 3.4.3.1

352 The policy categorised the policy implementation strategy into short-term (0-2 years)
and medium-term (0-4 years). In its short term objectives was the development of a
regulatory framework that would dis-incentivise gas flare and open third-party access to
the gas sector within two years, and develop technical codes and standards. It is ultimately
intended to achieve flare out and encourages third party gas off-take at the wellhead. All
these have been achieved within the time-frame. Ibid p. 11 (n 546)

553 Ibid p. 27

554 The FGN flare-out policy still remains the year 2020

555 The National Gas Policy, p. 62

556 The Petroleum Act, 1969 (Cap 350 L.F.N 1990) Cap P10 L.F.N 2004, s. 1
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NAG within Nigeria’s territorial jurisdiction. Based on this right, the Gas Flare
Regulations assert the right of the FGN to take all flared gas and commercialise it
through the NGFCP framework.>>’

The NGFCP's primary objective is to provide a commercial framework that would
encourage investments in the AG utilisation projects.”*® The Programme was
designed to offer a series of auction rounds, wherein the FGN takes the flare gas
at the flare sites and auctions it to third parties for commercialisation.>>® The
programme would directly benefit the majors in the industry. Thus, by enabling
gas that would typically be flared to find its way to market, the oilfields producers
and operators are saved from paying flaring fines for that gas and reducing the
environmental impact caused by the routine flare.>®® It will contribute to the
Nigerian economy (through the delivery of additional volumes of gas to the
domestic market for use by various sectors of the economy) and contribute to the
global efforts to mitigate GHG emissions. The NGFCP would also benefit the host
communities by creating jobs for the locals and reducing air pollution in the
communities. The programme was estimated to generate around $3.5 billion in

initial inward investment.>6?

The Gas Flare Regulation 2018 was established specifically to support the
realisation of the NGFCP's main objective. The Regulations asserted the long-
established ownership right that the FGN, not oil producers, own the flare gas,

among others.>®? Accordingly, by written instrument, the petroleum minister may

557 The Gas Flare Regulations 2018, s. 2

558 This Programme Information Memorandum focuses primarily on issues related to
associated gas that is not being used by its producers and is the subject of the auctions in
the NGFCP. The policy thrust for reduction of gas flaring identified the MPR, DPR, IOCs,
NNPC, Indigenous Producers as the responsible parties that would help implement the
reduction strategy. The implementation strategy of the policy includes a review of the
existing legal framework to drive flare out and develop policy, legal, and regulatory
framework to de-incentivise gas flaring, reduce its environmental impacts and ensure
enforcement of compliance, among others.

559 The Federal Government of Nigeria, ‘Nigeria Gas Flare Commercialisation Programme
- Programme Information Memorandum January, 2017’ Ministry of Petroleum Resources
(Rev 1) p. 11

560 1bid p. 12

561 Tbid

562 The Gas Flare Regulations 2018 and the Petroelum Act 1969, s. 1 and 9
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require permit Holders>®3 to take flare gas at specified sites on behalf of the
FGN.%%* Though producers (IOCs) can participate in the NGFCP through a
subsidiary midstream company under the relevant Guidelines laid out by the DPR,
a Permit to Access Flare Gas can only be given to companies other than Producers
of the flare gas.>® Thus, Producers can also offer guaranteed gas volumes to third
parties, which, if contracted, are not subject to flare payment if these volumes are
flared.>®® The Regulations also reviewed the AG flaring penalty irrespective of
whether flaring is routine or non-routine. The NGFCP was also supported by fiscal
terms incentivising the commercialisation of the flare gas. The CITA offers tax
relief for up to five years and an annual allowance of 90% with 10% retention for
investments in plants and machinery.>®” During the tax-free period, all dividends
are tax-free. The investment is in foreign currency or imported plants, and
machinery consists of at least 30% of the company’s share capital. Interest
payable on a loan obtained for a gas development project is tax-deductible,

provided the consent of the Minister of Finance is secured.>%®

Consequently, to this end, the FGN is striving to attract technically and
commercially viable gas utilisation projects with the main objective of significantly
reducing flared gas volumes. Likewise, the FGN is also about to conduct another
round of an auction process to award Permits to Access Flare Gas to third parties.
The Programme Manager, Justice Derefaka, disclosed that if appropriately
managed and effectively implemented, the programme has the potential of
creating 300,000 jobs. It could also produce 600,000 MT of LPG per year and

563 permit holders are those who have been granted Permits to access flare gas after a
competitive bid process in the NGFCP bid conducted by the FGN

564 Tbid s 6 - 12

565 The following guidelines currently support the Flare Gas (Prevention of Waste and
Pollution) Regulations, 2018, to actualise the objective of the NGFCP. (1) Guidelines for
Grant of Permit to Access Flare Gas 2018 (2) Guidelines for Flare Gas Measurement, Data
Management, and Reporting Obligations 2018 (3) Guidelines for Flare Payments 2018 (4)
Guidelines for Producer's Associated Gas Utilisation Project 2018. See
https://www.dpr.gov.ng/dpr-quidelines/.

566 The 2018 Regulation Ibid s 13 - 15

%67  The Companies Income Tax Act, s 39 see http://www.firs.gov.ng/Tax-
Management/Pages/Tax-Legislations.aspx for the Act.

568 Thid
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generate 2.5 GW of power, approximately 700mmscf/d. Above all, it can help

Nigeria achieve its elusive goal of ending gas flaring.>®°

Therefore, it is submitted that if effectively implemented, NGFCP would be the
best that ever happened to Nigeria's petroleum industry in terms of policy
measures designed to end gas flaring. Besides producing a regulatory framework
that increases flaring penalties and incentives for AG utilisation, the NGFCP is the
first programme that seeks to allow third-party access (TPA) to gas flare
infrastructure. Thus, this will ensure that available gas processing facilities and
pipelines can be used by an operator even when a third-party owns these facilities.
Therefore, it is submitted that the programme will only achieve its objective if
implemented stringently and efficiently with an open and transparent TPA to the
gas facilities. As the World Bank opined, open and transparent TPA to gas
gathering, processing, and transmission facilities is essential for promoting AG
utilisation and would ensure flare and vent reduction. Even though the NEITI Act
provides a framework for transparency and accountability by imposing reporting
and disclosure obligations on all oil and gas companies.>’° Nonetheless, the Act

could only be relevant in this regard when effectively enforced.
3.4.3.2 The National Gas Policy, 2017

The Nigeria National Gas Policy (NGP) was also built on the 7 Big Wins policy of
FGN for the gas sector and the country’s commitment to the actualisation of its
international commitment to end gas flaring by 2030 while retaining the domestic
2020 target, among others.>’! The policy articulates the vision of the FGN and sets
goals, strategies, and an implementation plan to introduce an appropriate legal,

regulatory, institutional, and commercial framework for Nigeria’s gas sector>’2.

569 Justice Derefaka (The Programme Manager, NGFCP), ‘How Nigeria can save $1b yearly
from flared gas’ Speaking at the Nigerian Norwegian Chamber of Commerce (NNCC) Q1
2018 Business Roundtable Seminar held in Lagos, Nigeria on “The Monetization of Gas:
Perspectives and Opportunities in the Nigerian Gas Industry”. See
https://guardian.ng/business-services/how-nigeria-can-save-10b-yearly-from-flared-
gas/ accessed 14/05/2020

570 The Nigerian Extractive Industries Transparency Initiative Act, 2007, s. 3

571 The Federal Republic of Nigeria — Ministry of Petroleum Resurces, ‘National Gas Policy
- Nigerian Government Policy and Actions 2017’ approved by the Federal Excutive Council
June 28, 2017,

572 1bid p. 13
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For consistency with the previous policies, the FEC assured the industry players
and the public that the policy document would be reviewed continuously and
updated periodically to ensure such conformity. Unlike other policies, the FGN
assured that it shall abide by the policy's provisions until such a review or

replacement by a formal statement duly gazetted by the Government®>’3.

As with previous policies, flared gas utilisation is part of the broader objectives of
the NGP 2017. The policy document contains provisions re-affirming the country’s
stands regarding measures for the treatment of routine flaring. The measures
were to ensure that flared gas finds its way to markets.>’* The FGN assured that
it would take measures to ensure that flare capture and utilisation projects are
developed. It guaranteed to work collaboratively with industry development
partners, providers of flare capture technologies, and third-party investors without
prejudices to enforce applicable sanctions.””> Accordingly, the policy has
introduced new measures critical to flaring reductions in highlighted successful
jurisdictions (see headings 3.3 above). The country believes it would help it end
routine flaring. Some of the measures introduced by NGP 2017 affect some of the
country’s long-standing policies on Gas Re-injection policy, Flare-out targets, Gas
Flaring Penalties, New Flare Capture Technologies, and New, Existing, and

Uneconomic fields Development.

I. Gas Re-injection

One of the significant changes introduced is that the country’s long-standing policy
of gas re-injection has now mainly been restricted. Historically, there have been
no restrictions, as oil companies could re-inject any AG discovered during
production. The 1979 Act made it legally permissible as it required all oil
companies to submit a preliminary programme for gas re-injection.>’® The
programme should consist of schemes for the viable utilisation and projects for
gas re-injection of all AG produced that could not be utilised.>”” For gas re-

injection, the Act required companies to submit detailed plans to implement the

573 Ibid

574 Ibid, s. 6.4

575 Ibid p. 60 - 61

576 The Associated Gas Re-injection Act, 1979, s. 1 (a-b)
577 1bid
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gas re-injection programme.>’8 The provision appeared to have allowed blank
permission to re-inject the flare gas without any restriction as long as oil

companies comply with the requirements.

However, the new position now is that the FGN prefers commercialising the flared
gas instead of re-injecting it. Thus, in the absence of a compelling technical reason
or a viable outlet for the gas, the government restricts undue re-injection of the
produced AG.>’”° The FGN believes that flared AG should find its way to the
different downstream sectors of the country. However, for such a policy to affect
gas re-injection restriction, the 1979 regime that recognised AG re-injection has
now been amended and the new PIA 2021 prefers utilisation of all AG produced.
Similarly, the provision of the 1979 Act that gave the country's petroleum minister
power to make regulations prescribing anything required to be prescribed within
the purview of the Act has been retained.>®° Although, the recently approved Gas
Flare Regulations, 2018 should have given legal backing to the re-injection
restriction, noting that the NGP was introduced one year earlier than the
Regulations.%8! Therefore, it is submitted that while the NGP is a sound policy that
would mainly maximise the country’s revenue from its petroleum industry, it could

not affect gas re-injection restriction unless through a legislative amendment.

II. Flare-out Targets

The policy outlines FGN's plans to open an industry consultation mechanism to
ensure that feasible flare-out targets and regulations are realistic.>®?
Consequently, this is an essential step towards achieving the targets as oil
companies that are critical stakeholders in flare-out have been continuously
complaining of failure by the Nigerian government to consult them when
pronouncing deadlines.>® Apart from the consultation on flare-out deadlines, FGN
believes that routine flaring reduction projects should no longer be seen as isolated

elements of the oil and gas sector in the country. Therefore, the policy contains

578 Tbid s. 2

579 The NGP 2017, p. 61

580 Thid (n 507) s. 5, This is a blanket approval to proposed and effect amendment to the
country’s anti-gas flaring legal regime

81 The Gas Flare (Prevention of Waste and Pollution) Regulations 2018, s. 12

582 The NGP p. 63

583 See generally heading 3.3.2.1
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provisions for FGN’s intention to invest heavily in projects that would help

maximise AG utilisation for achieving the flare-out target.>8*

III. Gas Flaring Penalties

The NGP also contained a planned increase in flaring penalties as one of its main
measures. Thus, this measure has already been achieved by introducing the Gas
Flare Regulations 2018. The Regulations increased the flaring penalty from
N10/mscf (equivalent to $0.03) to $2.00/1000 scf of gas flared where the field
produced 10,000 or more barrels per day. However, where the field produced less
than 10,000 b/pd, the penalty is $0.50/1000scf of gas flared. Thus, the flare has
to pay the penalty irrespective of whether the flaring is routine or non-routine.>8>
Consequently, industry observers have applauded the appropriateness of the
Regulations and the penalty increment introduced by the Regulations. Some have
submitted that the Regulations would help discourage routine flaring in the

country.>86

IV. New Flare Capture Technologies

The FGN believes that new gas flare technology for capture and utilisation has the
potential to help reduce routine flaring. The country has continuously made this
statement and has incorporated it into the NGP policy document.>®” The policy
encouraged an innovative technology solution for AG flare capture and utilisation.
Thus, the FGN has actively engaged the industry, development partners, providers
of flare capture technologies, and third-party investors to actualise this goal. The
FGN has outlined certain projects that could receive government support. These

include projects for power generation, mini-LNG plants, and gas infrastructures,

584 The NGP p. 62. According to the policymakers, the best prospects for reducing routine
flaring are through appropriately developed projects by investors and companies with
experience in environments and with steady local engagements

85 The Gas Flare Regulations 2018, s. 13 (1&2)

586 Tbid

587 1bid Kachikwu (n 21). Furthermore, the former minister had once assured industry
players that during the seminar that technology for capture and monitoring of flare gas
would be installed by 2017. Unfortunately, 2017 has since past, and there was no report
of technology for monitoring the actual volume of the flares AG in the country.
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among others.>®® However, the FGN is yet to take drastic measures that could

implement the policy regarding the deployment of new technologies.

V. New, Existing, and Uneconomic Fields

The NGP has reiterated the FGN’s intention to prohibit any new field development
by Regulations until there is a proper integrated plan for utilisation of any AG
discovered during production. While for the existing AG fields, the government is
considering other options to ensure significant reductions.*®® Some of the
measures outlined by the policy instrument include a requirement for the
Operators of existing AG fields to produce integrated gas flare reduction plans and
effectively implement them. While Joint Ventures and Service contracts, which
almost contribute 88% of the total AG flared in the country, were subjected to a
new sliding scale penalty.>®° The government also considers regulations to allow
a TPA to gas gathering pipelines to ensure that the flared gas has access to gas
gathering systems and gas gathering facilities. This measure has been covered by
the establishment of NGFCP and the Gas Flare Regulations 2018 (see heading
3.4.3.1 above).>°! However, where fields have clearly shown to be uneconomic for
developing and implementing gas flare reduction plans, the government considers

other options, including shutting down such fields.>°?

Henceforth, it is unlikely that any field development will be allowed without the
AG field development plan (FDP). Fields without such plans for AG development
should be deferred in favour of such fields that submitted their plans.>3 In this
regard, the FGN requested that all upstream development proposals, whether for
oil or gas, should contain; a study for the economic efficiency of the FDP, a
practical gas utilisation plan for field life; a study for the use of shared
infrastructure, especially for gas gathering and processing; and clear HSE plans

with a target.>®* Overall, the NGP 2017 policy regime has introduced robust

588 The NGP p. 62

589 Tbid

530 The Gas Flare Regulations 2018

591 Tbid s. 6 - 12

592 The NGP p. 64

593 1bid

5%4 Ibid and The Gas Flare Regulations 2018, s.
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reforms that, if implemented effectively, have the effect of helping the country

realise its elusive goal of ending gas flaring and unlocking its gas sector.

Consequently, in the context of domestic and international energy development,
the NGP aimed to define and set a framework necessary to move Nigeria from
being a crude oil export-based economy to becoming an attractive gas-fired
industrial economy hub. While at the same time, it helps to eliminate routine from
Nigeria’s petroleum industry. Occhiali and Falchetta described the introduced
reforms as significant steps in the right direction that have the potential to achieve
many benefits.>®> According to them, effective implementation of the NGP can
enable substantial economic gains, including increased government revenues,
enhanced gas-powered electricity generation, and guaranteeing a cleaner and

healthier environment, particularly in the Niger Delta.

595 Giovanni Occhiali and Giacomo Falchetta, ‘The Changing Role of Natural Gas in Nigeria:
A policy outlook for Energy Security and Sustainable Development’ (2018) Working Paper,
No. 010.2018, Fondazione Eni Enrico Mattei (FEEM), Milano.
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3.5 Factors Affecting the Effectiveness of the Law and Policy Regimes -

An Evaluation

The previous headings critically reviewed Nigeria's law and policy regimes
regulating routine flaring. The headings, among other things, show that the
country currently has adequate legislative, fiscal, and regulatory frameworks to
deal with the menace of routine flaring and appropriate policy measures. However,
the review also shows that the regimes have suffered ineffective enforcement
processes. Thus, from the review, one could hold a view that the challenge facing
the regimes was not inadequacies of the laws and policies but rather an ineffective
enforcement process that was characterised by the seeming failure of the Nigerian
authorities to enforce the requirements of the laws and policies governing gas
flaring in the country. As discussed above, the primary factors that are critical to
Norway's and Alberta's success in the elimination of routine flaring are
enforcement of the law prohibiting flaring; implementation of flare-out deadlines;
effective monitoring and reporting, the transparency and independency of the
regulating agencies; as well as open and transparent TPA to gas gathering and
processing facilities. Therefore, the sections below mainly evaluate these primary
factors affecting the effectiveness of Nigeria’s anti-gas flaring law and policy

regimes.
3.5.1 Flaring Prohibition

The Nigerian government introduced its first legislative framework for regulating
gas flaring in 1979. The framework assumed CAC regulatory approach, which
mandated oil companies to stop flaring activities and fixed January 1984 as the
deadline. Nevertheless, the Act did not expressly prohibit routine flaring nor
provide the use of enforcement machinery to get oil companies to obey the
requirement. The Act merely required oil companies in Nigeria to cease flaring - a
requirement later suspended with the approval of Regulations 1984.°°¢ Thus, it
could be argued that the regime merely required cessation of flaring without
declaring the practice as prohibited. Thus, no provision in the current regime

expressly declares routine flaring illegal. Instead, it merely requires oil companies

5% The Associated Gas Re-injection (Continued Flaring of Gas) Regulations, 1984 s. 1
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to stop flaring without the petroleum Minister’s approval and later imposes a
charge for the practice. Thus, this is a clear departure from how a CAC approach

should be designed.>®’

Apparently, it took the intervention of Nigeria’s judiciary to declare the routine
flaring illegal. In the landmark case of Gbemre vs Shell & others referred to above,
the trial court expressed its judicial power in declaring flaring illegal as it violates
the human right enshrined under the African Charter. The court strongly
pronounced routine flaring in the country an environmental degradation that
violates human rights and expressly interpreted a fundamental right to life to
include rights to a healthy environment. The Gbemre’s case was a drastic shift
from erstwhile Nigeria’s court attitude to oil pollution-related cases compared to
the decision in Chinda v Shell BP.*?® In Chinda’s case, the court rejected the
plaintiff's request for an injunction against flaring, saying ‘it is an absurdly and
needlessly wide demand’. 1t is submitted that the approach could have worked
better in practice when a law that makes routine flaring illegal had delegated
authority to enforce such a law through the imposition of fines or penalties to

violators.
3.5.2 Insignificant Flaring Penalty

The flaring penalties in Nigeria were condemned as insignificant and could not
induce compliance.>®® Industry observers have found that the penalties were
insignificant enough to induce compliance. Omorogbe argued that the penalty was
insignificant and ineffective as it only made it economical for oil companies to flare
than utilise or re-inject the gas.®°° Similarly, the CJP and ERA studies confirmed

the insignificance of the penalty regime when they estimated that the penalty

597 Neil Gunningham and Darren Sinclair, ‘Regulatory Pluralism: Designing Policy Mixes for
Environmental Regulation’ (1999) Law and Policy Blackwell Publishers 49 - 76

598 (1974) 2 R.S.L.R. 1 see also EIf Nigeria Limited vs. Opere Sillo and Anor (1994) 6 NWLR
[Pt.350] 258 and Shell Petroleum Development Company Ltd vs. Councillor F.B. Farah and
Others [1995] 3 NWLR [Pt. 382] 148 at 185.

599 The country after realising that its objectives of ending flaring through the CAC
approach alone could not be realistic resorted to the economic approach of enforcement
through the introduction of a penalty-based fiscal framework that imposed pollution
charges to supplement the earlier CAC approach. Regulations were introduced that
imposed flaring penalties that were later increased.

600 Thid Omorogbe (289)

132



payment for AG flaring is between $150,000-$370,000 (20 million and 50 million
Naira) annually. The country loses between US$500 million and US$2.5 billion to
gas flaring annually.®%! Thus, one could argue that the penalty only succeeded in
monetising routine flaring at a ridiculously cheap rate and made it more
economical for oil companies to flare gases rather than harness or conserve them

through utilisation or re-injection schemes.

Another significant setback to the fiscal framework imposing a penalty for flaring
was the instrument's content. The court interpreted the prescribed flaring
penalties introduced by the 1985 Regulations as tax-deductible. Thus, in Mobil
Producing Unlimited v. Federal Inland Revenues Services,®®? the tribunal judge
held that the word ‘Charge’ by the Regulations was not equivalent to a penalty
and thus tax-deductible. This implies that oil companies can flare gas as much as
they desire, and the prescribed penalties would be deemed subtracted from their
taxable incomes. This unsatisfactory verdict has aggravated gas flaring by oil
companies in the sector. However, the current Buhari-led administration signed in
2018 a regulatory framework that modified that anomaly and increased the flaring
penalty.®93 It is essential to point out that the new 2018 framework supersedes
the earlier 1985 Regulations concerning flare payments. Nevertheless, it is
submitted that no matter the amount of penalty increment, the objective of ending

gas flaring could only be realised if the measures were effectively enforced.
3.5.3 Flare-out Deadlines

The Nigerian government had been fixing flare-out deadlines since the enactment
of the 1979 anti-gas flaring regime. Olujobi and Temilola contended that the first
flare-out deadline was 1969. The oil companies failed to meet the deadline citing
a lack of finance to construct gas re-injection plants within the stipulated time as
the major problem.®%* Nevertheless, the first flare-out deadline in Nigeria was not

supported with any legal backing until 1979. It was the 1979 regime that required

601 Thid

602 [2017] All FWLR 543

603 The Gas Flare Regulations 2018 The Nigerian government is optimistic it will bring help
end AG flaring in the country

604 Olusola Joshua Olujobi and Temilola Olusola-Olujobi, ‘The Appraisal of Legal Framework
Regulating Gas Flaring In Nigeria’s Upstream Petroleum Sector: How Efficient? (2019)
10(5) International Journal of Civil Engineering and Technology pp. 256-272
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oil companies to stop flaring of AG except those with a permit and fixed the first
deadline on 15t January 1984 but without success. The oil companies did not
comply with the flare-out deadline because of the high cost of re-injecting gas.
The minister later issued a Regulation, allowing oil companies to continue flaring
subject to paltry penalties.®® The oil companies continued to enjoy the free-
flaring era under the amended Regulation subject to payment of a tax-
deductible charge until 2003. In 2003 the FGN set another flare-out deadline
but was not complied with due to the alleged failure of the government to engage
the oil companies before fixing the deadline date. Thus, one year after due
consultation with the oil companies, the same administration set another deadline.
However, the oil companies claimed that the deadlines were not expressly spelt
out in any legislation.®% The same administration later moved the deadline
from December 2003 to 2006 but without success.®%’” The business, as usual,

affairs continued until 2007, when the new administration was elected.

Therefore, some months after assuming office, the Yar’adua administration
also sought to enforce the flare-out deadline. The administration fixed
January 2008 and then December 2008 as the flare-out deadlines, but they
were not complied with by the oil companies nor enforced by the government.®%
Thus, the flare-out deadlines were postponed following a negotiation
between the government and the oil companies. Industry observers found that
the 2008 deadline would not be feasible. It was just an understanding between
the FGN and the oil companies without legal backing, thus making the agreement
vulnerable to violation. The oil companies did unilaterally agree to 2009 as a target
year. Nevertheless, oil companies cited the alleged failure of the government to
engage before fixing the deadline as the ground for their inability to meet the

deadline.69?

Consequently, the oil companies could not keep to their commitment to the 2009
flare-out target, and the government announced another shift of the flare-out date

to 2010, which, according to the parties, is the viable year for the flare-out

605 All these discussions have been advanced above
606 Thid Olujobi and Temilola (n 604)

607 Ibid, the NEP (n 512)

608 Thid

609 Thid Olujobi and Temilola

134



cessation. Malumfashi was strongly optimistic about the deadline when he
suggested that the deadline fixed by the country was sacrosanct and achievable
that year, and he estimated that flaring could end by 2010.%° Nevertheless,
Malumfashi fails to consider that the FGN had been announcing flare-out deadlines
since 1979 and repeatedly adjourning them with the penultimate deadline in
December 2012.%1! Prof. Duruigbo, while criticising Nigeria’s flare-out deadlines,
viewed that “it was pathetic and horrible the gas still being flared in Nigeria. The
deadline keeps on shifting. Like Russia, and each time they imposed standards,

fines, deadlines, nothing seems to come out”.%!?

It was evident that the continuous shifts in the flare-out deadlines and the failure
of the FGN to enforce the deadlines were among the reasons why the flaring
continues routinely. Thus, in 2014, a new administration issued statements
technically permitting oil companies to continue with AG flaring until 2020, which
to FGN, was the feasible year for the flare-out deadline.®'3 Though issued by the
previous administration, this permission coincides with the current Buhari-led
government’s policy of zero routine flaring. There was no public retraction of the
earlier permission given to the oil companies.®* Thus, considering the country's
repeated unwillingness to enforce the provisions of the current regime and its
reluctance to implement the deadlines policies, one can argue that the country
had indirectly permitted oil companies to continue flaring till 2020. This argument
could be sustained considering the country’s endorsement of the GGFRP initiative
for ending gas flaring by 2030, notwithstanding maintaining its national target to

end the flaring by 2020.%'> Therefore, it could be suggested that the continuing

610 Tbid Malumfashi (n 73).

611 The Petroleum Industry Bill, 2012, Adeola Yusuf, ‘FG Plans Another Shift for 40 Year-
Old Gas Flaring Deadline - Legal Loophole Created as Flaring Deadline Expires’ Daily
Independent of 09/06/2014

612 Emeka Duruigbo, ‘The World Bank, Multinational Oil Corporations and Resource Course
in Africa’ (2005) 26 (1) Pa. J. Intl. Econ L.

613 Business Day Newspaper, ‘Oil Companies to Continue to Flare Gas Beyond 2015’
February 19, 2014, available at: <http://businessdayonline.com/2014/02/oil-companies-
to-continue-to-flare-gas-beyond-2015/> accessed on 15/02/2020

614 The World Bank, ‘Nigeria’s Flaring Reduction Target: 2020’ March 2017. Available at:
<http://www.worldbank.org/en/news/feature/2017/03/10/nigerias-flaring-reduction-
target-2020> accessed on the 18/12/2017

615 The World Bank, ‘Nigeria’s Flaring Reduction Target: 2020, 10 March 2017. Available
at: <http://www.worldbank.org/en/news/feature/2017/03/10/nigerias-flaring-reduction-
target-2020> accessed on 30/01/2018
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flaring of AG in Nigeria’s oil and gas industry can be attributed, among others, to
the failure of the successive Nigerian governments to enforce the flare-out

deadlines.
3.5.4 Monitoring, Measurement, and Reporting

As seen in section 3.3.4.1, adequate monitoring of measurement and reporting
procedure is an essential tool for mitigating routine flaring, without which
Regulations would not be ineffective.®® Nevertheless, it was reported that these
requirements are another regulatory obstacle demeaning Nigeria’s anti-gas flaring
regimes. Thus, measurement and reporting are essential requirements of an
effective regulatory regime; regardless of how well the regime's design is, it will
not make any impact unless the regulatory breaches are monitored and enforced.
Thus, GGFRP suggests monitoring flaring, and venting volumes is necessary to
enforce regulations properly.®” Typically, the regulator has two corresponding
options for monitoring flare and vent volumes; operators’ reports and logs or an
ad-hoc site inspection. Thus, operators must maintain a written record of all flare
and vent records regardless of size and duration and regularly report them to the
regulator. Similarly, ad-hoc site inspections ensure record-keeping is being done
as required by regulation. It can also be used to inspect facilities to ensure that
appropriate gas measuring equipment is installed where required and to check on
methodologies being used to estimate flare/vent volumes where this is an

acceptable practice.®'8

However, the situation in Nigeria was uncertain as there was limited information
on how the DPR (now NURC) monitors the measuring and reporting requirements.

Correspondingly, the FGN had recently alleged that the oil companies falsified AG

616 The World Bank 2009 (n 1)

617 Similarly, like Measurement requirements, reporting of flare and vent volumes are also
an integral part of a regulatory regime. Thus, reporting allows the regulator to monitor the
operators’ compliance with approved flaring and venting levels; identify under-performing
assets, for instance, by comparing the performance of similar types of assets so that
measures can be taken to improve the performance of poorly performing assets. See The
World Bank 2009 (n 1)

618 However, On-site monitoring of venting is generally more challenging than flaring, as
vented gas is not visible to the naked eye. A few regulators like the U.S. Mineral
Management Service (MMS) and Alberta Energy Resources Conservation Board (ERCB))
employ infra-red video cameras that allow otherwise invisible vent streams be “seen”.
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flaring data to avoid penalty payment.®® According to the former state minister
for petroleum resources, Kachikwu, the country is not adequately monitoring the
volumes of the AG flared. It is much higher than what the companies are reporting
in a real sense. Kachikwu explained that the government would, by 2017, start to
enforce AG flaring regulations rigorously. Kachikwu further claimed the country
would be using technology to measure the actual volumes of the flares AG as they
could no longer continue relying on figures from the oil companies.®?°
Unfortunately, the 2017 deadline has since passed, but there was no technology

report for monitoring the volume of the flare’s AG in the country.

The previous legal frameworks had mentioned the requirement of monitoring and
reporting in the general term, and not until 2018; there were no regulations or
guidelines detailing how the requirement should be carried out. However, in 2018,
the DPR issued Guidelines for Measurement and reporting. Whether the guidelines
will be effectively enforced, only time will tell. Farina claimed that there seems to
be uncertainty about the actual volume of gas flared globally because of limited
oversight and that many oil-producing countries lack monitoring equipment.®2!
Another reason was the inability of these countries to report AG flaring volumes

publicly. 622
3.5.5 Open and Fair Third-Party Access (TPA)

Open and fair TPA to the upstream gas infrastructure such as gas gathering and
processing facilities, gas pipelines, trunk lines, and transmission facilities is
another policy measure lacking for quite a long in Nigeria’s petroleum industry.
Though the policy was introduced in late 2008, its implementation, particularly as
regards AG, has been subject to controversies. The World Bank opined that open

and fair TPA is essential for promoting AG utilisation, hence flare and vent

619 Chris Bignell, ‘Gas Flaring in the News — December/January 2017’ available at:
<https://www.fluenta.com/news/flaring-in-the-news/gas-flaring-in-the-news-december-
january/> accessed on 28/01/2018

620 Tbid Kachikwu (n 21)

621 M.F Farina, ‘Flare Gas Reduction: Recent Global Trends and Policy Consideration’ (2010)
GE Energy Global Strategy and Planning, GE 18592

622 United States Accountability Office, ‘Natural Gas Flaring and Venting: Opportunities to
Improve Data and REDUCE Emissions’ Government Accountability Office (GAO 2008)
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reduction.®?3 Therefore, legislative and regulatory frameworks must ensure third-
party non-discriminatory, and transparent access to upstream gas handling
infrastructure. Though the infrastructures are usually built and owned by the
operators, TPA to this infrastructure is often not regulated and thus entails
commercial negotiations between the parties. Nevertheless, it is good practice that
a regulator should be able to have the right to impose TPA if this cannot be secured

through commercial negotiations.%*

A typical example of a regulator with the right and power to impose TPA is the
AER. The AER is empowered by law to compel negotiation or issue an order for
TPA if the AG producer and the infrastructure owner cannot agree on access
terms®2>, Ordinarily, owners of pipeline gathering and transportation systems can
grant TPA and charge a fee under a negotiated agreement. This is usually
negotiated under Standard industry agreements that set out costs and general
terms of access though there are exceptions. However, where parties cannot
agree on access, an application can be made to the AER for access rights to
infrastructure that does not cross Alberta's borders. The AER can then order any
oil and gas pipeline owner to operate as a common carrier so that a producer can
access the existing pipeline capacity.®?® Alberta detailed basic general

requirements that must be met to obtain access.®?”

Consequently, once the general requirements are met, the AER can issue an order
to grant access and any other conditions that the AER might consider necessary
to ensure equitable and fair treatment. In most cases, owners of an unregulated
pipeline or facility favour reaching a negotiated settlement with third parties to
avoid imposing such an order. However, certain gas pipelines fall under the Alberta
Utilities Commission's (AUC) jurisdiction, which has the authority to regulate rates

and terms and conditions of access associated with such pipelines.®?® The UK also

623 Thid the World Bank 2009 (n 1)

624 Thid

625 Ojl and Gas Conservation Act, Revised Statutes of Alberta 2000 Chapter O-6, s. 1 and
7. Current as of June 7, 2017

626 Tbid part 9 s. 48

627 1bid

628 See AER, ‘Roadmap to Recovery: Reviving Alberta’s Natural Gas Industry 2018’ Natural
Gas Advisory Panel Report ISBN 978-1-4601-4191-5.
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has one of the best systems for third-party access to upstream oil and gas

infrastructure.2°

However, open and fair TPA to gas infrastructure has been a significant issue since
petroleum activities started in Nigeria. Although the NGMP 2008 sought to correct
the failures by providing a roadmap for investing in the gas sub-sector and
effectively utilising gas resources and the regional market.®3° Nevertheless, there
was a limited impact on TPA in the gas infrastructure for AG utilisation. Likewise,
the NGFCP did not give a detailed explanation of the TPA. The NCGFP merely
requires the third party or the flare gas buyer to engineer, procure and construct
the Buyer Gas Connection Assets®3! and the Producer Gas Connection Assets®3? at
its own expense and then hand over their title and ownership to the Producer upon
the start of commercial operation. The Producer will be responsible for operating
and maintaining the assets and will receive a handling fee from the Flare Gas
Buyer under the Connection Agreement.®*3 The Producer will make available and
deliver Flare Gas at a delivery point for the term of the Permit to Access Flare Gas
or until the expiration of the OML, whichever comes earlier.®3* Thus, this shows
that open and fair TPA information is limited within the country’s petroleum
industry. There was also no explanation for the extent of the Regulator’s

involvement as obtainable under the Alberta jurisdiction.

629 See Oil and Gas Authority, ‘Guidance on Dispute Over Third Party Access to Upstream
Oil and Gas Infrastructure’ OGA'’s guidance for the handling of third party access disputes
under Chapter 3, Energy Act 2011

630 Thid Ugbo (n 521).

631 Buyer Gas Connection Assets is the natural gas pipeline used to transport Flare Gas
from the Delivery Point at the perimeter of the flare site to the Project Facility and any
other equipment, machinery or other property of any kind that are owned or leased by
Flare Gas Buyer to take delivery of Flare Gas under the Connection Agreement. See The
NGFCP - Programme Information Memorandum (the PIM), pp 27

632 The pipeline, equipment, machinery, and other assets or facilities designed, funded and
built by the holder of the Permit to Access Flare Gas and used to transport Flare Gas from
the Flare Gas Connection Point to the Delivery Point under the Connection Agreement.
Title, care and custody of these assets are transferred by the holder of the Permit to Access
Flare Gas to the Producer upon the start of commercial operation. See The PIM, pp 27
633 An agreement, conforming substantially to the template appended to the RFP
document, which is entered into by and between a Producer and a Flare Gas Buyer with
respect to the connection of the respective facilities of the Producer and the Flare Gas
Buyer through the Gas Connection Assets. See The NGFCP - PIM, pp 27

634 The Programme Information Memorandum, pp 27
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3.6 The Current Reforms to Enhance the Appropriateness and

Effectiveness of the Law and Policy Regimes

Nigeria’s petroleum industry has recently witnessed positive legislative, fiscal and
regulatory framework amendments. In 2018, the Nigerian President approved a
new regulatory framework that reviewed the penalty regime for gas flaring than
it currently obtains by categorising the oil fields into smaller and larger fields. The
penalty payment applies to all cases irrespective of whether the flaring is routine
or non-routine. Moreover, on 16th August 2021, the President also assented to
the long-awaited Petroleum Industry Act (the PIA) 2021 into law (popularly known
as PIB 2012), ending Nigeria's 20-year-long awaiting reform’s oil and gas sector.
The PIA repealed the Associated Gas Re-injection Act 1979, among others, and
thus became Nigeria's significant legal framework regulating gas flaring.
Therefore, an examination of the various reforms relating to the frameworks is

discussed in section 3.3. and 3.4 are given below:
3.6.1 Legislative Reform

Two significant legislative instruments recently passed that affect the treatment
of gas flaring in Nigeria. The Petroleum Industry Act, 2021, and Climate Change

Act, 2021. Thus, a review of the reforms is presented below.
3.6.1.1 The Petroleum Industry Act, 2021

The long-awaited Petroleum Industry Act 2021 (PIA) has been a significant
legislative effort by the Nigerian authorities to consolidate all the existing
petroleum laws in the country into a single piece of legislation per the principles
of good governance, transparency, and sustainable development of Nigeria.®3> The
Act aimed to establish effective and efficient legal and regulatory frameworks in
Nigeria’s petroleum industry, promote transparency and accountability in
resources administration, combat the menace of AG flaring and promote its
utilisation, among others.®3® The key aspect of the PIA touching on environmental

regulation and AG flaring has been contained under Chapter 2 Part II, which

635 The Petroleum Industry Act, 2021, s 2
636 Thid
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addressed many issues.®3’ The Act requires both the existing and new licensee or
lessee who engages in upstream and midstream petroleum operations to submit
for approval an environmental management plan in respect of projects which
require environmental impact assessment to the Commission or Authority, as the
case may be. While the existing license holders have one year to comply with the

Act's requirement, the new holders have only six months to comply.®3®

While prohibiting gas flaring, the PIA criminalises it where it provides that a
licensee, lessee, or marginal field operator that flares or vent gas commit an
offence and shall be liable to a penalty as prescribed under the Flare Gas
Regulation 2018 and as discussed in the previous paragraphs.®3® However, the
Act recognises certain exceptional situations where flaring could occur without any
penalty or such situations in which permits can be granted.®*® Additionally, as
opposed to the status quo, the gas flaring penalty shall not be eligible for cost
recovery or tax-deductible; thus, operators shall bear the cost alone. Thus, it shall
be paid in the same manner and procedure as the payment of royalties.®*' Such
monies shall be used for environmental remediation and relief for the host

communities, the direct victims of gas flaring.®%?

Moreover, the PIA 2021 also strengthens the requirement of measurement and
reporting of the flared gas introduced by the Flare Gas Regulation 2018, which
mandates licensees and lessees to install metering equipment in accordance with
the specifications prescribed by the commission before the commencement of oil
production to measure the volume of gas flared.®* Failure to comply with this
requirement by a licencee or leasee is a criminal offence and is liable to a fine as
prescribed by the commission.®** The FGN is optimistic that the PIA 2021 will
bring more investment into its natural gas market and end AG's flaring in the

country. Nevertheless, no matter how appropriate the new amendments may be,

637 Ibid

638 Thid s. 102.

63° Ibid s. 104 & 105

640 Tbid. The exemption situations include emergency cases, for safety, operational reasons
or where permit is granted, see s. 107.

641 Thid s. 104 (2 & 3)
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643 Thid s. 106 (1)

644 Thid (2)
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the objective of ending gas flaring could only be realised if they were effectively
enforced. This means that a strong regulatory institution is required to enforce
the content of the PIA 2021 effectively.

3.6.1.2 The Climate Change Act, 2021

In November 2021, during COP26, Nigeria committed to achieving net-zero
emissions by 2060. Less than a week after the conference, President Muhammadu
Buhari signed the Climate Change Act (CCA) into law 2021, passed by the National
Assembly in October 2021%%, The Act seeks to provide a framework for
mainstreaming climate change actions into national plans and programmes,
thereby establishing a body to ensure achieving the Act’s objectives — net zero
GHG emissions by 2050 - 20709, The CCA provides a solid framework for climate
action to achieve Nigeria’s short, medium, and long-term goals on climate
mitigation and adaption, as well as funding for the realisation of the objectives -
the ultimate principle and objectives of PA and UNFCCC®’,

The CCA established a body known as the National Council on Climate Change
(NCCC), chaired by the President of Nigeria, with members from the public and
private sectors, including civil society, women, youth, and persons with
disabilities®4®. The Council was empowered to coordinate national climate actions,
administer the newly established Climate Change Fund, mobilise resources to
support climate actions, and collaborate with the Nigerian Sovereign Green Bond
in meeting Nigeria’s NDC®*°, The Climate Change Fund is envisioned as a financing
mechanism for prioritised climate actions and interventions®*°. Promoting and
adopting nature-based solutions to reduce GHG emissions and mitigate climate

change is encouraged®°?.

645 The Climate Change Act, 2021, passed by the Nigerian Senate on 8% July 2021, by the
House of Representatives on 13™ October 2021 (harmonised 20" October 2021) and
assented to by President Muhammadu Buhari 17" November 2021.

646 Thid, s. 1 (d) part 1

647 Tbid and Art 2 PA

648 Thid Part II s. 3 -5
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The CCA 2021 applies to all MDAs, and public and private entities within Nigeria’s
territorial jurisdiction and directs both to implement mechanisms geared towards
fostering a low-carbon emission, environmentally sustainable, and climate-
resilient society®>2. The Act obligates any private entity - oil companies inclusive
of putting in place measures to achieve the annual carbon emission reduction
targets in line with the Action Plan; and designate a climate change officer
responsible for submitting effort annual reports to the NCCC Secretariats
regarding the entity’s efforts at meeting its carbon emission reduction and climate

adaptation plan®°3,

The commitment shown by the country in passing the CCA is laudable and a step
in the right direction toward complementary efforts in ending gas flaring. The
measures provided a sound legal foundation for supplementing the FGN’s efforts
in combating gas flaring. Thus, gas flaring represents Nigeria's largest single
source of climate pollution, contributing about 55 million tonnes of CO; emissions
per annum.®>* Thus, it became imperative to arrest the climate pollution from gas
flaring if Nigeria is interested in tackling climate change. Bearing this in mind, the
FGN has committed to an unconditional 20% reduction of gas flaring by 2030 to
achieve its target through the robust implementation of anti-gas flaring laws and
policies®>>. In its NDCs’ submission, Nigeria has realised that strengthening the
enforcement of gas flaring restrictions and working to end gas flaring is an
essential mitigation measure to combat global warming and achieve the ultimate

objectives of the PA®3,

Moreover, the framework would serve as a basis for potential climate litigation.
For instance, the CCA makes it actionable for a victim of environmental harm to
bring a claim for the failure of the Council to regulate offences and penalise any

entity for non-compliance with the climate obligations imposed by the Act. These

652 Tbid Part IV - s. 22, 23 & 24.

653 Ibid s. 24 (a & b)

654 Society of Planet and Prosperity, ‘Towards a Green and Resilience Recovery in Nigeria’
(2021) Policy Brief May 2021.

655 Nigeria’s Intended Nationally Determined Contribution — Submitted to the COP-UNFCCC
in Preparation for the Adoption of Climate Change Agreement at the Paris Conference on
Climate Change, December 2015. Prepared by the Nigerian Federal Ministry of
Environment, Abuja on 27 October 2015
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include any person, private or public entity that acts in a manner that negatively
affects efforts towards mitigation and adaptation measures made under the Act®°7.
It empowered Federal and State High courts to make an Order to prevent, stop or
discontinue the performance of any act that is harmful to the environment,
specifically climate change harms and gas flaring adjudged to be one such®®,
Thus, Gbemre’s (supra), where the court cited the provision of the Nigerian
Constitution and African Charter and ruled that oil companies must stop gas

flaring, has now been supported with a legal framework.

Although the CCA has provided another life support for combating gas in Nigeria,
a closer examination of the CCA provisions would make one conclude that the Act
created more avenues for conflict and lack of coordination previously addressed
by the PIA 2021 and Gas Flare Regulation. For instance, the Council established
by the Act was empowered, among other things, to make decisions concerning
climate change and oversee the implementation of the climate action plan®°°. This
extends to overseeing and supervising Nigeria’s petroleum sector as the country's
largest source of CO, emissions. While the PIA and Gas Flare Regulation 2018, as
discussed earlier, has removed any MDAs from regulating the upstream sector
except the new NURC®¢°,

Now with the new Conflicting regulatory oversight granted to the NCCC, one may
be tempted to submit that there could be a lack of appropriate and effective
coordination between the NURC and the NCCC. The CCA did not contain a detailed
explanation of how the supervisory or oversight functions could be implemented.
This issue has always been one of the primary challenges and a critical barrier to
combating AG flaring in Nigeria. Undoubtedly, the duplicity in functions and the
multiplicity of regulatory institutions without defined apportioned responsibilities

would impede the effective realisation of AG flaring regulation in the country.

6575, 34 (1)

658 Thid (2) (b) compel any public official to act to prevent or stop the performance of any
act that is harmful to the environment; (c) compensate victims directly affected by the
acts that are harmful to the environment.

6595, 3 & 4 CCA 2021

660 5, 334 PIA 2021 and Gas Flare Regulation 2018, Regulation 17
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Notwithstanding the conflict, it must stress that the CCA provided necessary
measures to effectively implement the Act’s objectives regarding climate change
mitigation, adaptation, and finances. The FGN demonstrates a seriousness in
approaching climate action with an appropriate legal framework. It is the first
stand-alone comprehensive climate change legislation in West Africa and among
a few globally and regionally. The Act has the potential to become a strategic tool
for climate change advocacy and a legal foundation for potential climate litigation

only if implemented effectively.

3.6.2 Regulatory (Governance) Reforms

The PIA also overhauls the regulation and governance of the petroleum industry.
The significant reform introduced by the PIA 2021 to this effect is the replacement
of the DPR and other agencies with two new regulatory agencies known as the
Nigeria Upstream Regulatory Commission (NURC) and the Nigerian Midstream and
Downstream Petroleum Regulatory Authority (NMDPRA)—that will be responsible
for the technical and commercial regulation of petroleum operations in their
respective sectors (NURC for upstream operations and NMDPRA for midstream
and downstream operations). These agencies have the power to acquire, hold,
and dispose of property, as well as sue and are sued in their name.®®! The agencies
are to enforce, administer and implement laws, regulations, and policies relating

to their respective sectors. 62

The technical and regulatory functions of the NURC, among others, include
establishing, monitoring, regulating, and enforcing health, safety, and
environmental measures and standards relating to upstream operations. These
upstream operations include setting, defining, and enforcing approved standards
and regulations of upstream natural gas gathering and treatment and the
elimination of natural gas flaring and venting.®®® The NURC also supervises and

ensures accurate metering equipment for measuring gas flaring is used pursuant

661 See generally Chapter 1 Part III and Part IV of the PIA 2021.
662 Thid s. 7 & 31
663 Tbid s. 7 (c - e).
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to the applicable laws and certificates of quality and quantity for petroleum
produced.®®* The NMDPRA also has a role relating to gas flaring regulations in
terms of monitoring and enforcing compliance with the terms and conditions of
third-party access to facilities under the gas processing liceneces, transportation
pipelines, and networks. It could also exercise control concerning the construction
and operation of TPA to infrastructure for natural gas operations in downstream
and midstream sectors.®®> The NMDPRA shall also be responsible for determining
and collecting the gas flare penalty arising from midstream operations and its

enforcement. 666

3.6.3 Fiscal Reforms

Chapter 2 & 4 of the PIA 2021 contains detailed provisions introducing new fiscal
reforms applicable to the industry.®®” The PIA maintained the gas flaring penalties
introduced hitherto increased by the Gas Flare Regulation 2018 with little
modification. According to PIA 2021, gas flaring penalties would operate in the
same manner as the payment of royalties under the Act. Thus, gas flaring
penalties shall no longer be eligible for cost recovery or tax-deductible.®68
Similarly, it also replaced the existing petroleum profits tax with a hydrocarbon
tax and introduced a tax on the income of oil companies.®® Under this new regime,
hydrocarbons—including crude oil, condensates, and natural gas liquids produced
from associated gas—will be subject to taxation. Thus, the cost of production of
AG upstream of the measurement point shall be allocated to crude oil for
calculating the hydrocarbon tax.®’° However, crude oil from frontier acreage and

deep offshore is excluded from the tax.®’!

664 Thid (1).

665 Thid s. 32 & 33.

666 Thid 259 (c)

667 The PIA 2021, s. 104 & 258 — 296.
668 Thid 5. 104 (3).

669 Thid s 260 (1a).

670 Thid (2)

671 Thid (3)
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Consequently, gas flaring penalties along with the financial contributions for
remediation of environmental damage received by the NURC shall be for
environmental remediation and relief of the host communities of the settlers on
which the penalties are levied.®’> However, the penalties for gas flaring arising
from midstream operations will accrue to the Midstream and Downstream
Infrastructure Fund and will be used to finance midstream and downstream

infrastructure investment.®’3

3.6.4 Other Reforms

Other significant reforms related to the flaring regulation may not likely happen
but are still under consideration at the Nigerian national assembly. One such is
the amendment to the National Oil Spill Detection and Response Agency
(Establishment) Act 2006 that established the National Oil Spill Detection and
Response Agency (NOSDRA).®’4 The Act places an obligation on the NOSDRA to
ensure that oil and gas operations do not cause oil spill pollution.®”> The Act
requires NOSDRA to protect the natural environment from environmental harm by
monitoring oil companies’ operations and compelling them to conduct necessary
clean-up exercises to restore the affected areas.®’® Thus, the NOSDRA'’s function
is mainly related to the country's preparation, investigation, detection, and
enforcement of an oil spill response.®”” However, an amendment was recently
submitted to the national assembly for the NOSDRA's functions to be extended to

gas flaring issues.

672 Thid s. 104 (4) & s. 103. Note, as a condition for the grant of a licence or lease and
prior to the approval of the environmental management plan by the NURC or NMDRA, a
licencee or leasee shall pay a prescribed financial contribution to an environmental
remediatio fund established for the rehabilitation and management of negative
environmental impacts with respect to the licence or lease.

673 1bid 258 - 259

674 The National Oil Spill Detection and Response Agency (Establishment) Act, 2006 No.
72 of 29" December, 2006 vol. 93

675 Ibid s. 2

676 Ibid s. 5

677 Ibid s. 1 (1)
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Hon. Makwe re-introduced the amendment to the current ninth assembly and
scaled the first reading on 26 September 2019.%78 It seeks to amend the functions
of NOSDRA to include the detection and general management of oil spills, oil
waste, and gas flares.®’® Consequently, this amendment will inevitably conflict
with the statutory responsibility of the DPR as it is now the sole agency responsible
for regulating gas flaring in the country. This has supported the above argument
on the conflict of interest among the regulatory agencies in Nigeria’s petroleum
industry. NOSDRA will have a concurrent responsibility with NURC in gas flaring
issues if the amendment is scaled through. Like NURC, NOSDRA has repeatedly
failed in its primary duty to enforce oil spill penalties and measures. So far, it has
failed to initiate a single oil spill investigation, so there is no basis for why it will

effectively enforce measures regarding gas flaring.®8°

Furthermore, NOSDRA currently has a limited workforce that would ensure an
effective investigation of its main responsibilities. The investigation processes
were often heavily reliant on the information presented by the oil corporations
instead of their personnel. Thus, this has made it difficult for NOSDRA to perform
its function efficiently and effectively.®®! Moreover, even after glaring at oil spillage
issues, NOSDRA could not compel a clean-up of the polluted sites nor provide any
sanction to the contrary.®82 Thus, this glaringly shows the failure of NOSDRA to
perform the statutory functions assigned to it by the Act. Consequently, it is
submitted that nothing good would come out of the shared responsibility between

the two regulatory agencies.

678 The Nigeria National Assembly, <https://www.nassnig.org/documents/bill/10696>

679 The National Oil Spill Detection and Response Agency (Establishment) Bill, 2019 (HB.
351)s.6 (1) a

680 Olawale Atande, ‘An Overview of the Legal Framework for Qil Pollution in Nigeria’ (2015)
available at: <
https://www.researchgate.net/publication/281102181 AN OVERVIEW OF THE LEGAL
FRAMEWORK FOR OIL POLLUTION IN NIGERIA> accessed 01/06/2020

681 Abiyomi Olaniyan, ‘The Multi-agency Response Approach to the Management of Qil Spill
incidents: legal framework for effective implementation in Nigeria’ (2015) 6 (1) African
Journals Online

682 Amnesty International, ‘Decoding Shell and Eni’s Poor Record on Qil Spills’” (Amnesty
International Report 2018) p.24, 35.
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3.6.4 Evaluating the Reforms

The proposed reforms above evidently addressed many of the lacunas discovered
under Nigeria’s anti-gas flaring law and policy regimes. The reforms also identify
effective strategies for improving the administration of gas flaring in Nigeria. For
instance, it has introduced a solution to many problems earlier identified by
this study under heading 3.5. One of the significant reforms was the Act's
passage almost two decades after its introduction. The first significant effort
toward becoming a reality was in 2019 when the Nigerian legislature passed the
PIGB, but the Nigerian president blocked its passage into law.%83 Few expect such
a real reform in the country’s petroleum sector without a catalyst like the long-
awaited PIA. It will entrench transparency in the sector and ensure effective
utilisation of the AG - a measure that will help the country end flaring, among

others.

However, some reforms may likely create more problems for Nigeria’s
petroleum industry. For instance, some institutional reforms are still anticipated
by the amendment of the Gas Flaring Bill 2020 and the NOSDRA Act. The
amendment of the two Bills runs concurrently, and both sought to repeal the
current anti-gas regime, among others. The proposed amendment to the NOSDRA
Act could become a problem for institutional reform. The NOSDRA Amendment Bill
2019 proposed additional functions for NOSDRA, including the detection and
general management of gas flares.%8* Consequently, this will inevitably conflict
with the responsibility of the proposed NURC as the sole agency responsible for
regulating gas flaring in the country. Thus, if such an amendment should scale
through, NOSDRA will share similar responsibility with NURC, which may impede

the effective enforcement of the regulations.

Therefore, it is submitted that the reforms are laudable and timely besides the

conflicting responsibilities that may arise regarding the proposed institutional

683 Financial Times ‘State Promises Hike in Qil Take Will Benefit all Nigerians’ Oil & Gas
industry special Report by Neil Munshi published November 22, 2019. Thus, the Nigerian
President - Buhari refused to sign it, objecting in part because the Bill would constrain the
power of the president — who has also named himself oil minister — to oversee oil licences
and contracts.

684 Tbid the NOSDRA (Establishment) Bill, 2019 (HB. 351) s. 6 (1) a
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reform. The anticipated conflict could be avoided once the national assembly
rejected the amendment version of the Gas Flaring Bill 2020, and the NOSDRA Bill
2019 and settled for one single entity responsible for the management of AG
flaring, among others as established by the PIA 2021. Thus, Nigeria’s petroleum
industry has long been criticised for having multiple regulators, especially when
dealing with environmental issues in the industry, and various observers within
the industry have called for the establishment of an independent regulator to

oversee the affairs of the industry.

It is further submitted that even though the PIA 2021 and the Gas Flare Regulation
2018 have remedied most of the regimes’ defects, for example, the gas flaring
penalty has been reviewed, Guidelines for monitoring and reporting were
developed, and gas infrastructure TPA was unbundled, and many more.
Nevertheless, Regulations need to be established that would serve as guidance
notes on how the new reforms would be implemented. Furthermore, the
establishment of a single regulator for the sector as provided by the new reforms
would help provides a definitive deadline for ending gas flaring and unlocking gas
potential in Nigeria — a policy objective the country intends to achieve by 2020.
Therefore, whether the objective could be achieved depends upon whether the
new reforms would be implemented effectively and efficiently. Above all, it
depends upon the political will of the regulator to enforce the provisions of the
new regimes. This is because no matter how appropriate the design of the
proposed regime may be, the objective can only be realised if the regime is

effectively enforced.
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3.7 Summary of the main Successes and Challenges

The critical review of this chapter has raised an array of issues affecting the design
and enforcement of Nigeria's anti-gas flaring law and policy regimes. %8> The review
has revealed some of the successes recorded and challenges the regimes are
currently facing. Consequently, while bearing in mind the study's aim and
objectives, this section presents the findings of one of the sub-question raised in
the study.®8 The present heading critically examined the successes and challenges
of the regimes to align the chapter with objective two of the study.®®” The
evaluation was done under the following sub-headings; appropriateness of the
design of the legal regime and regulatory frameworks, adequacy of the policy
regimes and their implementation, effectiveness of the enforcement processes,
the appropriateness of the institutions responsible for regulatory oversight, and

the appropriateness and effectiveness of the regulatory approach.

3.7.1 The Appropriateness of design of the legal regime

As examined earlier in this chapter, legal powers for the treatment of AG flaring
can either be embedded in primary or secondary legal instruments. Thus, most
oil-producing nations reviewed above, along with Nigeria, have promulgated
relevant primary legislation that establishes regulatory regimes and an agency
with the overall power to deal with flares. Thus, regulatory design such as

regulatory approval, measurement and reporting, economic evaluation of the

685 Thus, for a better understanding of the underlying issues, it is important to refer to
sections 3.3, 3.4, 3.5 and 3.6 that critically review that the design and making of Nigeria's
anti-gas flaring law and policy regimes, the enforcement and implementation of the
regimes along with the factors affecting the processes, and the current undergoing reforms
for optimal utilisation of gas flaring in Nigeria.

686 The sub-questions stemmed from the principal research question "How appropriate and
effective is the design and enforcement of Nigeria's anti-gas flaring legal regime." The
question is: 'Are current Nigeria's anti-gas flaring legal and policy regimes appropriately
designed and effectively enforced to achieve the country's objective? In order words, 'are
the existing laws regulations and policies appropriately formulated and effectively enforced
to influence gas flaring reduction and utilisation?

687 The Objective two of the study: ' To critically evaluate Nigeria’s anti-gas flaring law and
policy regimes and enforcement processes to ascertain deficiencies and challenges in its
design, and their inability to establish effective compliance to the ideal of zero flaring and
environmental sustainability’.
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flared gas, and monitoring and enforcement that are necessary for effective flaring
regulation are covered in secondary legislation - such secondary legislation
includes, for instance, regulations, guidelines, codes, licenses, petroleum
agreements, and standards. In Nigeria, flaring laws and regulations can be found
in primary and secondary legislation. As seen under section 3.3, the country had
its first legal instrument in 1979, which required oil companies to end flaring and
fixed 1985 as the appropriate deadline for ending flaring. In this regard, the
country continues to update and review its legal regime until now. There are so

far substantial successes recorded and some challenges that affect the regime.

Interm of the successes recorded in this regard, there are currently adequate anti-
gas flaring laws, regulations, guidelines, and reform proposals (see sections 3.3
and 3.6 above). The legislative, regulatory, and fiscal frameworks reviewed above
have influenced a considerable reduction of AG flaring in the country; and up till
now serving, as broad-based frameworks for AG utilisation in Nigeria.®8
Therefore, in the overall context of the AG flaring trend in the country, the current
legal regime has influenced some substantial reduction in AG flaring. It is
submitted that the frameworks have collectively succeeded in a sizable reduction

of gas flaring volumes in the country (Figure 1.2).

However, notwithstanding the accomplishment, it is submitted that the objective
of ending gas flaring and unlocking gas potential has not been fully achieved.
There are still substantial volumes of AG being flared by the oil companies, mostly
due to many challenges. One of the most significant challenges discovered is that
the country's petroleum agreements have not been updated to cover the gas
flaring issues. While some oil-producing countries have now updated and
improved their model contracts, including explicit clauses detailing environmental
protection, the study finds that Nigeria’s petroleum contract provisions dealing
with environmental protection remain weak, unclear, and ambiguously
designed.®8 The country currently operates three contractual regimes; production
sharing contracts, joint ventures, and risk service contracts, but PSCs are more

prominent in its petroleum industry as they govern many oil fields onshore and

688 Knut Am and Heiberg, (n 371)
6839 Generally, see the discussion under heading 3.3.3
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offshore. Nevertheless, these model contracts were practically silent on a provision
for treating AG flaring, notwithstanding the country's position as the largest gas

flaring nation and environmental polluter in Africa.%%

The FGN had recently acknowledged this challenge when it stated that the PSCs
are structured more for crude oil exploration and development than gas
development. The FGN clarified that the current PSCs model incorporated gas
utilisation provisions. However, they do not contain any commercial terms or
enforcement mechanisms between the NNPC and the producers or operators. The
PSCs merely state that, in the event of any discovery of a viable natural gas
quantity, the contractor should investigate the discovery and submit proposals to
NNPC to develop the discovered gas. Then, a separate agreement would be
negotiated regarding the discovered gas for development.®! Consequently, this
has exposed the inadequacy of Nigeria's contractual regime regarding the

treatment of AG discovered in any given licence area.

Ekhator observed that the country failed to improve its contractual model
agreements because it favoured the CAC regulatory approach for regulating
pollution resulting from petroleum activities.®°? This observation by Ekhator could
be reasonable because, over the years, the Nigerian government has seemed to
adopt a CAC approach in which rules and regulations are made and also determine
ways of enforcing them. The oil companies have been predominantly allowed free
reign in adopting pollution control procedures so long as their operations are
conducted according to ‘good oil field practice’. Nevertheless, nations that have
updated their contractual agreements to include provisions for AG treatment
discovered in oilfields have eliminated large volumes of flare gas within their
jurisdiction. For instance, Alberta — Canada could serve as a typical example.
Alberta PSCs model is one of the early contemporary frameworks for regulating

routine flaring reduction (see section 3.3.3 for a detailed discussion).

690 The World Bank Press Release (n 388)
61 The National Gas Policy 2017 and also see the discussion under heading 3.3.3
692 Tbid Ekhator (n 391)
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3.7.2 The Appropriateness of the Design of policy regimes

The overall objective of a country's petroleum policy should be to create a
framework that will translate extractive production into equitable and sustainable
economic growth while protecting the environment. However, oil-producing
countries globally have faced many challenges to achieving these objectives,
which should ideally be identified and addressed holistically.®°3 Nigeria has had its
peculiar challenges in designing appropriate anti-gas flaring policies as one of
these countries. Nevertheless, following recent unsuccessful attempts with the
NEP 2003 and NGMP 2008 regimes, it could be argued that the country may have
finally gotten it right with the introduction of the 7 Big Wins policy measures in
2015. As examined above, the policy introduced two significant measures that
revolutionalise Nigeria’s petroleum industry regarding the treatment of gas flaring
and the broader critical aspect of the sector. The two most significant
achievements or successes of the policy are the NGFCP 2016 and NGP 2017 policy

regimes (for a detailed discussion, see sections 3.4.3.1 and 3.4.3.2 above).

The NGFCP 2016 is the best that happened to the country’s petroleum industry in
terms of policy measures designed to end gas flaring. The Gas Flare Regulations
were signed in 2018, and the DPR also issued three Guidelines in 2018 to support
the NGFCP’s main objective. Besides coming up with a fiscal framework that
reviewed flaring penalties and incentives to utilise the AG, the NGFCP is the first
programme that seeks to allow TPA to gas flare infrastructure. Thus, TPA will
ensure that available gas processing facilities and pipelines can be used by an
operator even when a third party owns these facilities. While the NGP 2017 has
introduced several new measures critical to flaring reductions in other successful
jurisdictions, the country believes it would help it achieve end routine flaring.
These measures affected some of the country’s long-standing Gas Re-injection
policy, Flare-out targets, Gas Flaring Penalties, New Flare Technologies, and fields’

Development.

693 Armand Holle, Alexander Huurdeman, and Anastasiya Rozhkova ‘The Petroleum Value
Chain and Governmental Policies: An Overview’ in Alexander Huurdeman and Anastasiya
Rozhkova, Balancing Petroleum Policy: Toward Value, Sustainability, and Security (1t edn,
2019) International Bank for Reconstruction and Development / The World Bank
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Overall, the NGFCP 2016 and the NGP 2017 policy regimes have introduced robust
reforms that, if stringently and consistently implemented, have the effect of
helping the country realise its elusive goal of ending gas flaring and unlocking its
gas sector. The World Bank opined that open and transparent TPA to a gas
gathering, processing, and transmission facilities, as introduced by the NGFCP
2016, is essential for promoting AG utilisation and ensuring flare and vent
reduction. At the same time, Occhiali and Falchetta described the introduced
reforms by the NGP 2017 as significant steps in the right direction that have the
potential of achieving many benefits®®*. According to them, effective
implementation of the NGP can enable substantial economic gains, including
increased government revenues, enhanced gas-powered electricity generation,
diffuse benefits in agriculture, infrastructure, and industries, and guarantee a
cleaner and healthier environment, particularly in the Niger Delta. (Generally, see
sections 3.4.3.1 and 3.4.3.2 for a discussion of the NGFCP 2016/ NGP 2017).

Consequently, the 7 Big Win policy has succeeded in reviewing old and moribund
policies, gazetting new policies, and entrenching robust fiscal instruments and
regulations with critical attention given to the successful passage of the Gas Flare
Regulation 2018 and the Gas Flare Commercialisation Programme 2016, along
with the development of a new National Gas Policy 2017. These achievements
recorded are explicitly peculiar to the utilisation of AG, an aspect the current
Buhari-led administration cherished. Unlike previous policies, the 7 BigWin policy
has achieved its stated objectives within the timeframe of creating appropriate
flare-out policies and regulations. Therefore, it is submitted that the policy has
achieved its set target on AG and NAG utilisation. The policy was the basis for
introducing critical measures that, if appropriately and effectively implemented,
would help the country’s flare-out policy by 2030 but certainly not 2020.

694 QOcchiali and Falchetta (n 595)
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3.7.3 The Effectiveness of the enforcement processes

The World Bank panel of experts believes enforcing anti-gas flaring laws and
policies is crucial for the regimes. Regardless of how appropriate the design of the
regimes is, it is unlikely to bring the expected results unless the Regulator
identifies and effectively enforces the regulatory breach.®°> Fang et al. argued that
environmental legislation must be appropriately designed and effectively enforced
to achieve its objective. Fang et al. observed that effective enforcement of
environmental law and regulations is crucial for proper environmental
management because legislation and regulation are only as good as their
enforcement.®®® Consequently, effective enforcement may not only ensure and
encourage compliance with anti-flaring laws and regulations. However, it will
induce oil companies to adopt environmentally responsible measures that the law
does not require, such as internal environmental management systems, voluntary

environmental programmes, and information disclosure requirements. %%’

Accordingly, the review has revealed that the country currently has adequate
legislative and regulatory frameworks to deal with routine flaring and appropriate
policy measures.®®® Similarly, most of the factors discovered as affecting the
effectiveness of the law and policy regimes have been adequately covered in the
currently proposed reforms. Nevertheless, what the review revealed to the
contrary was that the regimes suffer ineffective enforcement and implementation
processes. The critical review revealed that the legal regime had suffered
enormously from ineffective enforcement processes. Thus, one could argue that
the challenge of the regimes was not inadequacies of the laws and policies but an
ineffective enforcement process characterised by the Nigerian authorities' failure

to enforce the requirements of the laws.

695 The World Bank, 2009 (n. 1) and Coglianese and Coursy (n 64)

696 Liping Fang, Keith W. Hipel and D. Marc Kilgour, 1994 ‘Enforcement of Environmental
Laws and Regulations: A Literature Review’ In: Keith W. Hipel and Liping Fang, Stochastic
and Statistical Methods in Hydrology and Environmental Engineering. Water Science and
Technology Library, vol 10/2. Springer, Dordrecht, Page 3

697 Coglianese and Coursy (n 64) and Neil Gunningham, Robert A. Kagan and Dorothy
Thornton, Shades of Green: Business, Regulation and Environment (Stanford University
Press 2003) 20

698 The critical review of heading 3.3 and 3.4 as to the design of the law and policy regimes
enabling the utilisation of AG in Nigeria.
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Similarly, the review shows that the implementation of the flaring policies has not
been majorly successful, particularly from when it was recently documented -
2003 to 2015. However, from 2015 to date, the policy regimes are enjoying
effective implementation processes. As the study suggests, the enforcement's
failure may be due to the weak regulatory oversight by the institution responsible
for ant-gas flaring law and policy enforcement. As suggested by Van Houtte, that
regulatory framework alone cannot be held accountable for unsustainable
environmental practices, and it matters how (or if) the regulations are enforced
by an independent regulatory agency.®°® Consequently, the discussion hereunder

will be on the findings of the institution's effectiveness in its regulatory oversight.

3.7.4 The Effectiveness of the institutions in regulatory oversight

Although there is now a new regulator - NURC, the chapter review has hitherto
identified weak regulatory oversight, conflicting responsibilities, and interests
among the multiple regulatory institutions, and inadequate funding, among
others, are the many issues that contribute to ineffective enforcement of the law
and policy regimes. Although the reforms to the law and policy regimes have
appropriately sought to tackle many of these challenges and are adequately
covered, there is a need for more actions to ensure effective enforcement of the
anti-gas flaring regulation. Firstly, the review finds weak regulatory oversight to
be one of the primary challenges and a critical barrier to combating AG flaring in
Nigeria. The challenge also compounded the seeming lack of effective monitoring
and enforcement capacity. The DPR appeared to have failed to ensure the effective
regulation of gas flares due to the absence of requisite technological capacities to

monitor oil-producing companies' volume flared to levy commensurate fines.

Secondly, there is also an issue of conflict of responsibilities among the regulatory

institutions saddled with regulatory oversight. Thus, as the previous primary

699 Annick Van Houtte, 2001. ‘Establishing a legal, institutional and regulatory framework
for aquaculture development and management’ in R.P. Subasinghe et al., eds. Aquaculture
in the Third Millennium. Technical Proceedings of the Conference on Aquaculture in the
Third Millennium, Bangkok, Thailand, 20-25 February 2000. pp. 103-120. NACA, Bangkok
and FAO, Rome.
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regulator, the then DPR has overlapping and conflicting jurisdictions with FMEvn
and NOSDRA.7°° However, this issue has been addressed recently in the 2018
Regulation by empowering DPR (now NURC) as a sole regulator.”’! Nevertheless,
the proposed reform of the NOSDRA Act may likely negate the status of the NURC
as the primary regulator. Doubtless, the duplicity in functions and the multiplicity
in the guidelines and standards impede the effective and smooth monitoring of AG
flaring in the country. Moreover, the introduction of the CCA 2021, as cited earlier
now amid the regulatory instruments, would create a problem in combating gas

flaring.

Thirdly, the chapter review also reveals the conflict of interest in the sector, which
may impede the realisation of effective enforcement processes if not tackled. The
DPR as the primary regulator in monitoring and enforcement of AG regulations is
an inspectorate division under the MPR and NNPC - a government
subsidiary/partner with the majority shares in most joint venture exploration and
production agreements.’%? Consequently, it is submitted that the multiple statuses
of the inspector-partner-regulator played by the MPR create a conflict between its
commercial and regulatory functions and have previously led to failures in strict
enforcement of the AG flaring regulations against the oil companies. It would have
also unfavourably affected the interest of the inspectorate divisions too.”°® While,
in saner climes, regulatory institutions must be entirely independent of the
subjects they regulate to avoid any conflict of interest, Nigeria’s situation is quite

the opposite.

700 The Department of Petroleum Resources (DPR) and the Federal Ministry of Environment
(FMENV) as the main regulatory agencies are both charged with monitoring and
enforcement of environmental standards and EIA procedures in the exploration operations
in the Nigerian petroleum industry and they have both enacted distinct Regulations on the
same sector. See generally the DPR Environmental Guidelines and Standards for the
Petroleum Industry 1991 and the EIA Guidelines for Exploration and Production Projects
1994 under the Ministry of Environment. NOSDRA has also recently joined the league see
heading 3.6.5 on the evaluation of the proposed reforms.

701 Tbid Regulation 17

702 The Petroleum Act 1969, Schedule 1, paragraph 24-27 and Ibironke T. Odumosu,
‘Transferring Alberta’s Gas Flaring Reduction Regulatory Framework to Nigeria: Potentials
and Limitations’ (2007) 44 (4) Alberta Law Review

703 N. Ojukwu-Ogba, ‘Legal and Regulatory Instrument on Environmental Pollution in
Nigeria: Much Talk, Less Teeth’ (2006) 8 (9) L.LE.L.T.L
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Fourthly, inadequate funding is another factor hindering the effectiveness of the
enforcement processes. The study finds that DPR experiences insufficient funding
and financial standing to initiate and implement regulatory measures.’%* It was
argued that since the NNPC and DPR are statutorily interdependent bodies that
perform strategic roles, adequate financial provisions should have been made for
their funding in the national budgetary allocation. One would then wonder how
the agencies would be expected to perform without the necessary resources.
Adegoke has argued that this challenge has limited the ability of most enforcement
agencies to enforce the sanctions stipulated under relevant laws adequately.”%®
Thus, according to the NNPC Act, the DPR on its own is required to secure its funds
from the NNPC. At the same time, the said NNPC is an inspectorate division under
the MPR and a major partner with the oil companies in exploration and production
activities in Nigeria.’?® Hence, the DPR, the primary regulator of AG flaring in the
country, is funded by another FGN institution that is a business partner with the
alleged violators - oil companies. To this end, if the NNPC does not make enough
funds each year, it would automatically limit the funds available to the DPR to
function, hence limiting the DPR's capacity to enforce the flaring regulations

effectively.

Therefore, it is submitted that weak institutions with conflicting statutory
mandates, inadequate funding, and fragmented management responsibilities
between regulatory frameworks and environmental policies have impeded the
enforcement of relevant laws governing anti-gas laws and policies in Nigeria and
many oil developing nations. Similarly, the absence of effective mechanisms for
monitoring and enforcing compliance with the laws and regulations led to sub-
optimal outcomes in the country’s effort to end AG flaring and unlock gas
potentials by 2020. It is further submitted these and many more have negatively

affected the ability and effort of Nigeria to end gas flaring and unlock gas potential.

704 Tamuno (n 472)

705 Adegoroye Adegoke, ‘The Challenges of Environmental Enforcement In Africa: The
Nigerian Experience’ (2019) Third International Conference on Environmental Enforcement
accessed 01/06/2020.

706 The Nigerian National Petroleum Corporation Act 1977, s. 10
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3.7.5 The Appropriateness and Effectiveness of the Regulatory Approach

It is glaringly evident from the review that the approach to flaring regulation
adopted by Nigeria is continuously inconsistent. The review shows that the legal
regime tends toward the traditional enforcement approach, i.e. CAC’%’, including
administrative sanctions of revocation or suspension of licences and concessions
granted. When the approach failed, the country resorted to an economic,
regulatory approach introduced by the 1985 amendment.”%® Thus, the approach
later turns towards a penalty and incentive-based approach imposing monetary
penalties and fines to deal with routine flaring in the country. As suggested by
Denny, the economic approach, as an alternative to CAC, represents a new
pragmatic approach to environmental regulation that need to be studied carefully
before adoption.”? Although the change in approach from 1990 to date has helped
Nigeria reduce a significant amount of flare volumes, there remain a considerable

number of flare volumes in the Nigerian industry.

It is submitted that such inconsistency in regulatory design and enforcement
approach may likely be why the Nigerian regulator could not encourage substantial
compliance with extant laws and regulations. Industry observers like Orji and
Omorogbe have criticised the inconsistency in the regulatory approach and
suggested it as one of the many reasons why Nigeria could not end gas flaring.’*?
Orji suggests that the initial approach adopted by the 1979 regime to out-rightly
fix a deadline for the cessation of AG flaring without recognising the lack of
required supporting infrastructure has been an approach that wanted to compel
gas utilisation by the threat of a stick.’!! While Omorogbe argued as being too

rigorous, the forfeiture of concession/license is the likely penalty for AG flaring.”*?

707 The approach generally seeks to command doing something by passing a law that
makes that thing illegal and then delegating authorities to enforce such law through the
imposition of fines or penalties to violators. See Freeman and Kolstad (n 319).

708 The Associated Gas Re-injection (Amendment) Act 1985 Decree No. 7 of 1985 (n 271)
709 Ellerman A. Denny, ‘Are Cap-and-Trade Programs more environmentally effective Than
Conventional Regulation? In Freeman and Kolstad (n 319)

710 Generally, see headings 3.3.1 and 3.3.2

711 1bid Orji (n 320)

712 Thid Omorogbe (n 321)
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3.8 Conclusion

This chapter has shown that Nigeria has made an incredible effort in designing
appropriate laws and policy regimes to mitigate gas flaring. It is worthy of note
that the country has now succeeded in updating its policy regimes and that the
design of the laws and fiscal measures could be argued as appropriate, especially
with the passage of the PIA 2021 and CCA 2021. Nevertheless, the review of the
enforcement processes has revealed weak regulatory oversight, conflicting
responsibilities/interests among the regulatory institutions, and inadequate
funding are among the many issues that led to ineffective enforcement. The legal
regime is struggling to achieve effective enforcement as there was a seeming
failure to enforce the regulations. Likewise, the country's petroleum agreements
were silent on associated gas treatment. There are still challenges with the design

of the contractual framework.

Moreover, the review also revealed the seeming inconsistencies in the regulatory
approach for designing and enforcing the regimes. Therefore, a theoretical
investigation of a regulatory approach for designing and enforcing an effective
environmental law and policy regime will be analysed in chapter four. This is to
determine how Nigeria could adopt an appropriately and effectively enforced
approach that could help the country sustain effective environmental regulatory
compliance. Thus, AG flaring will continue to be a constant issue without a change

of attitude and rigorous enforcement of the anti-gas flaring law and regulations.
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CHAPTER FOUR - An Investigation into an Appropriate and Effective
Approach for the Design and Enforcement of Environmental Law and

Policy Regimes - A Sociolegal Perspective
4.1 Introduction

The preceding chapter revealed the regulatory approach inconsistency as one
weakness of Nigeria’s anti-gas flaring regimes. Thus, this chapter investigates
applicable regulatory choices for designing and enforcing an environmental
regime. The concept of legal effectiveness was employed to guide the theoretical
analysis. Accordingly, this chapter is divided into three main parts, and the first
part examines how the chosen concept applies to selecting an appropriate and
effective regime. The second part reviews the literature on the general approaches
for designing and enforcing an environmental law and policy regime. In particular,
the part assesses an appropriate and effective approach to environmental
regulation. The justification for such an investigation is that it may bring
alternative systems and insights that apply worldwide. These insights may then
inform the anti-gas flaring regime in Nigeria and indicate whether it is appropriate
to the country’s circumstances. The last part of the chapter discusses, evaluates,
and considers the general characteristics of an appropriate and effective
environmental law and policy regime with emphasis on the anti-gas flaring regime,
and this is followed by the justification for having an alternative regime, which

may also help formulate some research instruments later in the study.

Consequently, the chapter is organised into seven major sections. Section 4.2
revisited the concept of legal effectiveness as it applies to regulatory policy
choice. While section 4.3 discusses the various approaches for designing
environmental regulatory regimes worldwide. Section 4.4 reviews a framework
for assessing and choosing an appropriate regulatory approach. Section 4.5
reviews the approaches for effective compliance and enforcement of an
environmental law and policy regime. Section 4.6 presents the summary of
the findings, bearing in mind objective three of the study, and section 4.7
concludes the chapter. In a nutshell, the chapter theoretically investigates an
appropriate approach for designing and enforcing a given environmental law and

policy regime.
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4.2 The Concept of Legal Effectiveness as a Framework for Selecting

Appropriate and Effective Environmental Law and Policy Regimes

As Digiusto explained earlier, the key feature of effectiveness is that it refers to a
causal link between an intervention and the desired outcome. To Digiusto,
effectiveness is synonymous with cost-effectiveness, efficiency, and evidence-
based practice.’!? For instance, an intervention is effective if it directly increases
the likelihood that the desired outcome will occur. Thus, an intervention is efficient
to the extent that it achieves the desired outcome economically, with minimum
waste of resources and effort. Lastly, an intervention is cost-effective if it achieves
the desired outcome more efficiently, with a lower resource cost than a specific
alternative intervention.”'* Consequently, the definitions of each of these terms -
effective, efficient, and cost-effective—all refer to the desired outcome or the aim

of the intervention.”1>

Just as the desired outcome or the aim of the intervention is a vital part of the
definition of effectiveness, it is also central to selecting an appropriate and
effective approach to environmental regulation. Consequently, many studies in
law and economics literature have addressed the effectiveness of a specific
environmental law and policy and its enforcement’!é, They have also studied the
instruments employed in regulating environmental pollution. For instance, the
environmental law and policy regime approach, i.e., the Command and Control
(CAC) or Market-based Instruments (MBIs) approaches, correlate with the
economic analysis. Moreover, the MBIs approach assumes law enforcement's goal
is to maximise compliance rates. In addition, the agencies responsible for
enforcement must act rationally not to jeopardise the legal regime's economic
objective. Therefore, this study uses legal and economic perspectives of the
'effectiveness' and 'efficiency criterion' in assessing the regulatory approaches for
the design and enforcement of the regimes to contribute to the general socio-legal

evaluation of regulatory instruments' effectiveness.

713 Tbid Digiusto (n 131)

714 Tbid

715 Tbid

716 Refer to chapter 1.7 for a detailed discussion.
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While stressing the importance of economic perspectives, a study by Germani
using a survey concludes that choosing a legal and regulatory framework to
implement environmental policy is a difficult task that requires economically
structured analysis to model the interactions between governments, firms, and
regulators’t’. Therefore, evaluating the concept of legal effectiveness from the
economic point of view could also have added advantages, even though many
non-economist scholars view economic analysis of the law with scepticism.”'® This
has become necessary because of the connection environmental regulations have
with the economy of oil-producing nations.”!° The economy of many oil-producing
developing nations depends mainly on the oil and gas they produce. Posner has
argued that the economic analysis of legal effectiveness is based on the so-called
‘efficiency criterion.' The criterion emphasises that the primary objective of a legal
instrument must be efficient and that the rules must be assessed for their ability
to provide incentives to maximise society's aggregate benefits.”?° Therefore next
part will examine the regulatory designs for environmental regulation to assess

their appropriateness and effectiveness in meeting the set objectives.

717 Anna Rita Germani, ‘Environmental Law and Economics in U.S. and E.U.: A Common
Ground? (2004), Centre for Financial and Management Studies, SOAS.

718 | ouis Kaplow and Steven Shavell, ‘Economic Analysis of Law’, in A.]. Auerbach and M.
Feldstein, Handbook of Public Economics.

719 Tbid Germani (n 717)

720 Richard A. Posner, Economic Analysis of Law (Little, Brown Boston 1972).
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4.3 The Review of the Approaches for the Design of Environmental Policy

Regime for Environmental Regulation — Regulatory Design

Policymakers worldwide choose from a range of regulatory approaches to achieve
their set environmental and economic objectives. Regulatory approaches refer to
those concepts used by the government through its agencies or private individuals
to restrict or direct the activities of regulated parties using terms and conditions
within statutory and regulatory instruments, operating permits, licences and
agreements, approvals, or codes of practice and liability rules. Percival argued
that environmental law has been most successful when it has employed
approaches that reinforce pre-existing social norms and has failed when
attempting to dictate changes in individual behaviour.”?! Thus, policymakers
employ two broad models in designing environmental regulatory regimes: a
statutory approach carried out with administrative agencies' help and common-
law rules approach developed over time through litigations (liability rules).”?2 The
statutory approach is further divided into two: the command and control (CAC)

and the market-based instruments (MBIs) regulatory approaches.

In recent decades, policymakers and empirical researchers have taken a
considerable interest in differences in such regulatory design, intending to
ascertain each approach’s appropriateness over the other. A remarkable amount
of literature is devoted to the appropriateness and effectiveness of environmental
regulation; thereby, attention is given to the conditions under which the so-called
CAC regulation may or may not be more effective than the MBIs.”?3 Therefore,
this section evaluates these approaches to ascertain their appropriateness to
Nigeria’s situation. Critically reviewing how these approaches have fared can help
Nigerian policymakers design the next generation of regulatory tools. To balance
the evaluation, the arguments of scholars from economics and law, who

sometimes have different perspectives on their effectiveness, were assessed.

721 Robert V. Percival, ‘Law, Society and the Environment’, in Robert W. Gordon and Morton
J. Horwitz, Law, Society and History: Themes in the Legal Sociology and Legal History of
Lawrence M. Friedman (Cambridge University Press, 2011) 211.

722 Keith N. Hylton, ‘When Should We Prefer Tort Law to Environmental Regulation?’
(2002), 41 Washburn Law Journal 515.

723 Gee the papers in Jody Freeman and Charles D. Kolstad, Moving to Market in
Environmental Regulation: Lessons from Twenty Years’ Experience (Oxford Scholarship
Online, 2007).
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4.3.1 Command and Control Approach’?4

A command-and-control (CAC), also called ‘prescriptive regulation’ or ‘mandate
and ban’,”?% is a traditional environmental regulation approach that prescribes the
nature of abatement for firms within an industry.’?® In other words, CAC is an
approach where political authorities with appropriate power enact a law mandating
people or companies to stop certain activities or behaviour and provide the use of
enforcement machinery to get them to obey the law. In environmental law and
policy, the CAC approach is of various types that have fundamentally different
modus operandi.’?’ For instance, the Design and Specification Standards Approach
prescribes an approved technology for environmental pollution, and any departure
from the approved technology will be considered non-compliance with the
statutory requirements. In some cases, the polluting firm is given the discretion
to choose the most appropriate technology peculiar to their circumstances.”?8 In
contrast, Performance-Based Standards define a firm’s duty regarding the
problems it must solve or the goals it must achieve. This is outcome-focused and
avoids overt prescriptions. Therefore, they also set standards to protect or
improve environmental quality and address procedures and parameters for

achieving desired environmental objectives.’?°

The UK and the US have a long tradition of using the CAC approach to control
pollution with varying degrees of success. For instance, critical environmental
regulation in the UK began in the 20" century as early as 1906 when the Alkali

Works Regulations Act was passed, directly regulating specific air pollutants at the

724 As economists put it: “Command-and-control is comforting to politicians and people:
governments know what they are asking for, people know what they are getting,
companies know what they are supposed to deliver, the only people who do not like it are
the economists” The Economist, September 2, 1989.

725 Josh Graff-Zivin, ‘Environmental Policy-making — Theory & Practice’ (2018), Rockefeller
Foundation Economic Council on Planetary Health.

726 Jody Freeman and Charles D. Kolstad, ‘Prescriptive Regulations versus Market-Based
Incentives’, in Jody Freeman and Charles D. Kolstad , Moving to Market in Environmental
Regulation: Lessons from Twenty Years’ Experience (Oxford Scholarship Online, 2007).
Available at: <www.oxfordscholarship.com> accessed 25/08/2019.

727 Neil Gunningham and Darren Sinclair, ‘Regulatory Pluralism: Designing Policy Mixes for
Environmental Protection’ (1999), 21(1) Law and Policy Journal 49 - 76.

728 John Atcheson, ‘Can We Trust Verification? (1996), 13 Environmental Forum 15-21.
723 Neil Gunningham and Perter Grabosky, Smart Regulation: Designing Environmental
Policy (Oxford University Press, New York 1998).

166


http://www.oxfordscholarship.com/

industrial level.”3° In contrast, traces of CAC for environmental regulation in the
US started in the 1960s when it first established the Environmental Protection
Agency to monitor and control pollution via the Clean Air Act of 1963 and 1970.
The Environmental Action Programme (EAP) was adopted in 1973 to guide
environmental policy at the EU level. In Japan, the Basic Law for Environmental
Pollution Control was legislated in 1967, and the Environmental Agency was
established in 1971.73! Since then, the degree of environmental regulation using
the CAC approach has increased significantly, becoming interesting worldwide. For
instance, it manifested in emerging countries like China and India, where key local
air pollutants are well above the World Health Organisation’s (WHO)

recommended exposure limits.”3?

As examined earlier in this study,”3? the application of the approach in Nigeria as
it relates to AG flaring regulation commenced in 1969 when the country
established the Petroleum Act of 1969. The Act gives the petroleum minister broad
power to regulate the country's petroleum industry, including issues relating to
environmental pollution.”** Thus, the Petroleum (Drilling and Production)
Regulation”3> was made pursuant to the power. The Regulation requires the oil
companies to submit to the minister any feasibility study, programme, or
proposals for the utilisation of the AG that has been discovered in their licensed
area not later than five years after the commencement of the production.”36
Although the Regulation requires oil companies to submit their plans for AG
utilisation, the provision was not seen as legally obligatory and contained no
penalty for non-compliance.”3” Later, the country passed the 1979 regime, and

recently, the regime was strengthened with a Regulation passed by the minister.

730 J,W.S. Longhurst et al, ‘The Development of Effects-Based Air Quality Management
Regimes’ (2009), 43 (1) Atmospheric Environment Journal.

731 puja Singhal, ‘Environmental Regulations: Lessons from the Command-and-Control
Approach’ DIW Roundup- Politics in Focus September 4, 2018. Available at:<
https://www.diw.de/en/diw 01.c.597509.en/press/diw_roundup/environmental requlati
ons lessons from the command and control approach.html> accessed on 29/04/2019.
732 1bid.

733 See Chapter 3.2-3.3 above.

734 Sec 9 (1) (b) & 12, Petroleum Act 1969 (now Cap 350 L.F.N 1990).

735 The Regulation is made pursuant to Section 9 of the Petroleum Act, Decree No. 51 of
1969.

736 Ibid Regulation 42.

737 Uchenna Jerome Orji, ‘An appraisal of the legal frameworks for the control of
environmental pollution in Nigeria’ (2012), 38 (2) Commonwealth Law Bulletin p. 331.
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The Regulation empowers the DPR to regulate and implement policies relating to

AG utilisation in the country.”3®

The Nigerian petroleum minister coordinates and oversees the affairs of the MPR
and the DPR.”3° The DPR (now NURC), is solely responsible for enforcing the
upstream laws and regulations across the entire oil and gas value chain. It also
provides regulatory guidelines for operations and supervises the activities of the
oil companies that the minister grants leases or licenses.’#? It ensures that
operations are carried out in compliance with the applicable laws and regulations.
It also monitors the oil companies’ operations to ensure they align with national
goals and aspirations, including AG flaring. In compliance with its statutory
functions under Regulation 2018, the DPR recently issued three guidelines
specifying and regulating the gas flare, all of which have been referred to earlier
in this study.’#

The legislation cited and DPR functions examined above show that Nigeria still
uses the CAC approach to regulate AG flaring issues in its petroleum industry.
However, such an approach to environmental regulation has been continuously
criticised by many experts within the industry as inappropriate and ineffective,
engulfing more resources but generating little or no revenue.’#? Critics of this
approach (mainly economists) have pointed out three difficulties. Firstly, the
approach allocates similar shares of pollution-control burden across firms
irrespective of their status and cost. The allocation is generally through setting
uniform standards for firms, the most prominent of which are technology and
performance-based standards. Secondly, the approach offers no incentive to
improve the quality of the environment beyond prescribing a set of standards by

a particular law. Once the standards have been satisfied, polluters have zero

738 The Gas Flare Regulations, 2018.

739 The Petroleum Act, s 1 & 3: the MPR headed by a minister formulates policies, maintains
standards, monitors quality and quantity, and regulates practices in the industry through
its various departments and parastatals.

740 The Petroleum Act 1969 LFN 1990, Schedule 1and the 1979 Act and Regulation, 2018.
741 These guidelines are: (1) Guidelines for Grant of Permit to Access Flare Gas, (2)
Guidelines for Flare Gas Measurement, Data Management & Reporting Obligations, and
(3) Guidelines for Flare Payments.

742 Neil Gunningham and D. Sinclair, Leaders and Laggards, Next-Generation
Environmental Regulation (Greenleaf Publishing, 2002).
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incentive to do better. The third argument put forward is that legislation processes
are usually carried out by politicians and are thus subject to compromises in the

political process.’*3

Despite all the criticisms, the CAC approach is argued to have understood the goal
of reducing pollution, and even its critics have recognised this. Nevertheless, these
critics question whether the approach is the best way to design policy tools for
accomplishing the environmental goal. In their argument, though CAC regulation
understands the goal of reducing pollution, it allows relatively little flexibility in
achieving this goal. Some of the criticism aligned with the oil companies' argument
that stricter environmental standards should not apply to them, only to new firms
that wish to start production.’#* Consequently, real-world environmental laws are

full of fine print, loopholes, and exceptions.

In practice, policymakers have generally favoured the CAC approach, which is
highly successful in some jurisdictions. For instance, in the US, the far-reaching
Clean Air Act of 1970 has been mostly responsible for cleaner air in recent
decades.’® However, the approach is seen as a direct regulation through
legislation that states what is legal and illegal. Therefore it cannot be loved by the
companies and their sympathisers: economists. It differs from economic
incentives in that the latter are flexible and use taxes and subsidies to ensure

compliance.

743 Richard L. Revesz, Foundation of Environmental Law and Policy (Oxford University,
1997). Thus, the approach failed to draw distinctions between firms that would find it easy
and inexpensive to meet the standards or to reduce pollution even further, and the ones
that might find it difficult and costly to meet them. Firms have no reason to rethink their
production methods in fundamental ways that might reduce pollution even more and at
lower cost.

744 1bid.

745 Tbid.
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4.3.2 Economic Approach

The economic approach has significantly increased in recent decades as an
alternative to the prescriptive regulation of environmental pollution.”’#® For a
century, economists have argued that policymakers should take advantage of the
approach provided via the instrumentality of market-based instruments (MBIs) in
designing environmental regulations.’#” As suggested by Denny, MBIs represent
a new pragmatic approach to environmental regulation.”’*® MBIs, as policy
instruments, use markets, price, and other economic variables to incentivise
polluters to comply with environmental goals, i.e. reducing negative
environmental externalities. MBIs are called by names such as price-based, new
environmental policy instruments.’* MBIs have now become more frequent and
widely accepted by policymakers as a reasonable way to tackle these
environmental externalities.””® MBIs use varieties of market instruments, but
prominent among them are pollution charges, subsidies, and tradeable permit

systems.
4.3.2.1 Pollution Charges

Pollution charge systems calculate a fee or tax based on the amount of pollution
that firms generate, offering a straightforward approach to price negative
environmental externalities. For instance, charges are imposed on activities that
cause external damages, and since businesses would now bear those costs
directly, they are motivated to reduce pollution.””! As one of the leading
proponents of MBIs, Pigou argued that tax on pollution provides incentives for
firms to reduce pollution and thereby economise on its environmental use.

According to him, charges should impose on emissions equal to the cost of the

746 Thid Freeman and Kolstad (n 723).

747 As this is an economic approach to regulation, the perspectives here are mainly those
of economists. This is notwithstanding the fact that the perspectives of lawyers will be
considered, particularly when assessing the efficiency of this instrument and its legal
implication.

748 Tbid Denny (n 709).

749 Nancy Kete, ‘Environmental Policy Instruments for Market and Mixed Market
Economies’ (1994), 4 (1) Utilities Policy Journal 5-18.

750 Ted Gayer and John K. Horowitz, Market-Based Approaches to Environmental
Regulation (Now Publishers, 2006) 2.

751 Maureen L. Cropper and Wallace E. Oates, ‘Environmental Economics: A Survey’
(1992), 30 (2) Journal of Economic Literature 675 - 740.
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related damages at the efficient level of control. For each unit of pollution, the
polluting source must choose to either pay tax or reduce that unit of pollution
through any means at its disposal. Therefore, each polluter will reduce its
emissions relative to the free pollution case until it costs more (in terms of higher
abatement cost or loss of profits) to reduce a unit of emission than to pay the

emission tax.”>2

Policymakers in Nigeria turned to this approach for gas regulation in 1985 when
the country first introduced a new regulation imposing pollution charges. The
regulation introduced a penalty of two kobos (N0.02k) per 1000 scf of gas flared
at any place where a permit to flare was not granted.’>® The amount was later
increased to $2/1000 scf of gas flared in a license area where more than 10,000
barrels of oil are produced, and also $0.50/1000 scf of gas flared for the field that
produces less than 10,000 barrels is liable.”>* However, critics of this system
suggest that it could only encourage pollution sources to reduce pollution but could
not provide assurances that the sources would do so.”>> Furthermore, the critics
also cited challenges like difficulties in identifying the appropriate tax rate with
their distributional consequences for regulated firms. Therefore, for efficiency, the
system should have set equal the marginal benefits of clean up at an adequate
level of clean up, not the desired level. Moreover, even though the systems
minimise aggregate social costs, they may be more costly than comparable CAC
instruments for regulated firms. With this approach, firms pay both their

abatement costs and taxes on their residual emissions.”>®

752 Arthur Cecil Pigou, The Economics of Welfare 1920 (4™ edition MacMillan, London
1932).

753 The Associated Gas Re-Injection (Continued Flaring of Gas) Regulations of 15t January
1985.

754 Ibid The Flare Gas Regulation 2018, Regulation 13 Part II.

755 Winston Harrington and Richard D. Morgenstern, ‘International Experience with
Competing Approaches to Environmental Policy: Result from Six Paired Cases’, in Freeman
and Kolstad (n 318).

756 Lester Lave and Howard Gruenspecht, ‘Increasing the Efficiency and Effectiveness of
Environmental Decisions: Benefit-cost Analysis and Effluent Fees A Critical Review’ (1991),
41 (4) Journal of the Air & Waste Management Association.
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4.3.2.2 Subsidies

Subsidies work similarly to taxes and can provide incentives to address
environmental pollution. Incentives are offered through subsidies to firms to
encourage them to engage in behaviours that reduce emissions. In addition to the
pollution charges, Nigeria has also introduced measures incentivising efforts to
reduce gas flaring. For instance, early fiscal incentives were introduced in 1998
under the CITA 1998. The CITA provides tax relief to investment opportunities in
gas utilisation projects and tax-free dividends during the tax-free period (see
heading 3.3.2.2.). Some incentives include an initial three (3) years tax-free and
renewable for two (2) more years.”>” Similarly, interest payable on loans obtained
with the prior approval of the petroleum minister for gas utilisation projects are
tax-deductible. Therefore, the tax-free period starts when the company

commences production as certified by the minister of petroleum resources.’>8

Jaffe and Stavins and other economists argued that subsidies could advance
environmental quality when utilised effectively. However, Kohn and Mestelman,
using a different method of investigation and analysis, disagree with that position.
They argue that subsidies only encourage new entries and can thereby increase
industry size and pollution output.’>® Moreover, it is argued that many government
subsidies promote inefficient and uneconomical environmental practices, and
therefore reducing subsidies can increase efficiency and improve environmental

guality.”®° For instance, a peer review of subsidies in the G20 countries indicates

757 The Company Income Tax Act, Decree 18 of 1998 and aslo 1999 (now LFN 2004 and
Repealed by the CITA 2007 No. 56) Part 1V Incentives to Gas Industry, s 39 (n 302).

758 1bid.

759 Robert E. Kohn, ‘A General Equilibrium Analysis of the Optimal Number of Firms in a
Polluting Industry’ (1985) 18 (2) Canadian Journal of Economics 347-354; and Stuart
Mestelman, ‘Production Externalities and Corrective Subsidies: A General Equilibrium
Analysis’ (1982), 9(2) Journal of Environmental Economics and Management 186-193.

760 Bei Zhang, ‘Market-based Solutions: An Appropriate Approach to Resolve
Environmental Problems’ (2013), 11(1) Chinese Journal of Population Resources and
Environment 87-91; and Shelby, M., Shackleton, R., Shealy, M., and Cristofaro, A., ‘The
climate change implications of eliminating U.S. energy (and related) subsidies’ (1997),
Washington, DC: US Environmental Protection Agency.
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that eliminating government subsidies would significantly reduce carbon dioxide

emissions.’6!

4.3.2.3 Tradeable Permit Systems

In contrast to pollution charges and subsidies, tradeable permit systems create
permits that allow firms to engage in harmful activity, i.e. producing emissions.
The permits establish the maximum amount of emissions that are allowed.
Therefore, the policymaker/regulator assigns or auctions off transferable permits
to firms, thereby allowing permit trading with one another on the open market.
Consequently, firms that keep their emissions level below their allotted quota may
sell the excess permits to other firms or use them to balance excess emissions in
other parts of their operations.”®? This is called ‘cap-and-trade’, which is slightly
different from ‘credit programmes’, where permits are assigned when firms reduce
emissions below what is required by firm-specific limits.”®® This environmental
regulatory approach is more prominent in the EU and the US. Nigeria has recently
introduced a permit system into the midst of its regulatory designs with the
enactment of CCA 2021 (see section 3.6.1.2).

Empirical studies conducted around the world and particularly in the US into the
efficiency of this approach have strongly favoured it over other MBIs and the
traditional CAC approach.”®* However, other studies cited some factors for their

inefficiencies, including difficulty monitoring and enforcing it; transaction costs;

761 G20, ‘United States’ Efforts to Phase Out and Rationalise its Inefficient Fossil-Fuel
Subsidies’ (A Report on the G20 Peer Review of Inefficient Fossil-fuel Subsidies that
Encourage wasteful consumption in the United States). Report prepared by members of
the peer-review team: China, Germany, Mexico, and the OECD, September 2016. See also
David Pearce, ‘Environmentally Harmful Subsidies: Barriers to Sustainable Development’,
Keynote Address delivered at the OECD Workshop on Environmentally Harmful Subsidies
7-8 November, 2002.

762 Robert N. Stavins, ‘Market-Based Environmental Policies: What Can We Learn from
U.S. Experience (And Related Research)?’. Paper presented at: Twenty Years of Market-
Based Instruments for Environmental Protection: Has the Promise Been Realized?, Donald
Bren School of Environmental Science & Management University of California, Santa
Barbara, August 23-24, 2003.

763 Robert N. Stavins, ‘Transaction Costs and Tradeable Permits’ (1995), 29 Journal of
Environmental Economics and Management 133 - 146.

764 Tbid. The authors tabled tradeable permit systems in operation in US and some other
references around the world.
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non-profit maximisation behaviour; and concentration in the permit and product
markets.”®> Consequently, if they were appropriately designed and effectively
implemented like other instruments such as tax, they would correspond precisely
to the external damages caused by the harmful activity. Gayer and Horowitz
suggested that by allocating fewer permits than the free pollution level, the
regulator creates a shortage of permits which leads to a higher permit price. This
establishes a price for pollution just as in the tax case and would make firms adopt

other measures to decrease emissions.”%®

Just as with the tax system, permit systems allow each polluter to compete to
reduce pollution until it costs more to reduce one unit than buy or not sell permits.
If the permit market is perfectly competitive, marginal abatement costs will equal
the permit price and, thus, equal all regulated sources. As argued by Gayer and
Horowitz, this equality is a necessary condition for environmental quality to be
achieved at a minimal overall cost, a condition known as cost-effectiveness. While
both charges and tradeable permit systems can be used to provide incentives and
improve environmental quality, their differences are noteworthy when the costs
of protection are uncertain.’®” Tradeable permit systems fix the level of
environmental pollution so that all the uncertainty is spread through permit prices.
Tax systems fix the price of environmental pollution so that all of the uncertainty
is spread through pollution levels, and thus the costs of said uncertainties will
differ across economic and regulatory settings. Therefore, they should act as

useful guides when choosing between the two instruments.’%®

765 Juan-Pablo Montero, ‘Tradeable Permits with Imperfect Monitoring: Theory and
Evidence’ (2003), Working Paper prepared for the UCSB Workshop on Twenty Years of
Market-Based Instruments for Environmental Protection, MIT Centre for Energy and
Environmental Policy; Andrew G. Keeler, ‘Non-compliant Firms in Transferable Discharge
Permits Markets: Some Extensions’ (1991), 21(2) Journal of Environmental Economics and
Management, and Stavins (n 762).

766 Thid Gayer and Horowitz (n 750).

767 1bid.

768 Thid.
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4.3.3 Liability Rules Approach

As stated earlier, policymakers have a comprehensive option to choose either a
statutory or common law approach to environmental regulation. Nevertheless,
much of the literature on environmental policy instruments only suggests a choice
between the two competing statutory models: prescriptive regulation (CAC) and
the MBIs. This conventional approach has negated the strength of long-established
tort remedies to environmental pollution. Posner was right to have pointed out
this difficulty when he posited that scholars have helped limit the choices between

free-market and public control, i.e. between two methods of public control.”®°

Though it is argued to have made a relatively minor contribution to environmental
policy design, given its many well-known shortcomings when applied to an
environmental problem, liability rules could not be said to have lacked a significant
role. Lee argues that, in a region where measures employed by policymakers did
not provide any significant contribution toward solving environmental problems,
the liability rule could play a vital role.””® Moreover, Gunningham and Sinclair
argue that as the failings and limitations of CAC and MBIs become increasingly
apparent, policymakers should consider exploring a much more comprehensive
range of policy instruments when designing an environmental regulatory

regime.’’!

A liability rule is an approach where firms can be held liable for cases of
environmental harm.’’?2 Scholars have debated its status and relevance as an

instrument of environmental regulation for decades.’’® The economists argue that

769 Richard A. Posner, Economic Analysis of Law (7 edn, 2007) 389.

770 Maria Lee, ‘Tort, Regulation and Environmental Liability’ (2002), 22(1) Legal Studies
Cambridge University Press 33-52.

771 Gunningham and Sinclair (n 727)

772 Tbid Hylton (n 722).

773 Generally, Adam D.K Abelkop, ‘Tort Law as an Environmental Policy Instrument’ (2014),
92(2) Oregon Law Review 381 - 470; Keith N. Hylton, ‘When Should We Prefer Tort Law
to Environmental Litigation? (2002), 41 Washburn Law Journal 515; Kenneth S. Abraham,
‘The Relationship Between Civil Liability and Environmental Regulation: An Analytical
Overview’' (2002), 41 Washburn Law Journal 379; Charles D. Kolstad et al., ‘Ex Post
Liability for Harm vs Ex Ante Safety Regulation: Substitutes or Compliments?’ (1990), 80
Am Economic Review 888; and Guido Calabresi and Douglas A. Melamed, ‘Property Rules,
Liability Rules, and Inalienability: One View of Cathedral’ (1972), 85 Harvard Law Review
10.
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it forms part of MBIs because they provide incentives for firms to consider the
potential environmental damages in their decision-making process, thereby
allowing full flexibility in technology and control practices.”’* Nevertheless, legal
scholars believe it could be considered separately because of its highly
discretionary common law rules developed over time through litigation.””> While
defending the liability rule as part of public regulation, Richard argued that the
government could act as an entitlement setter or as a regulator. Therefore,
lawmakers can choose to assign liability rights, effectively yielding control over
pollution abatement to the market through an interactive series of private
negotiations and court rulings.”’® Therefore, whether liability rule forms part of a
policy instrument is almost exclusively evaluated by law and economics scholars

and almost entirely forgotten by other disciplines.”””

The effectiveness of liability rules in environmental regulation is also a subject of
debate among scholars. Abelkop suggests that political conflict and polarisation
make liability rules a more politically viable statutory instrument than other public
regulatory instruments. He argues that political conflicts make it more difficult for
lawmakers and regulators to enact and enforce environmental laws, meaning that
it is increasingly likely that victims of environmental pollution may resort to
litigation. Besides, legal and regulatory frameworks are sometimes ill-equipped in
addressing the complexities of contemporary environmental problems, leaving
regulatory gaps that liability rules can fill.””® However, for liability rules to function
effectively and efficiently, a statutory framework to make them more robust

regulatory rules is needed.

Abelkop further argues that the effectiveness of the liability rules approach mostly
depends on the firm’s perception of the likelihood that they will be held liable for
polluting the environment on the one hand, and the ability of victims of pollution

to bring actions to recover damages on the other.’”? Thus, the likelihood that a

774 1bid Revesz (n. 743) 63.

775 1bid Hylton (n. 722).

776 Kenneth R. Richards, ‘Framing Environmental Policy Instrument Choice’ (2000), 10 (2)
Duke Environmental Law and Policy Forum 221-285.

777 Adam D.K Abelkop, ‘Tort Law as an Environmental Policy’ (2014), 92(2) Oregon Law
Review 381-470.

778 1bid.

779 1bid.
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firm will be held liable includes the probability that the harm will be detected and
attributed to the firm. It also includes the probability that the firm will be sued,
and it will incur some cost through either a settlement, a penalty, bad publicity,
or all of the above.”® However, uncertainty about any of these likelihoods can
lead to the ineffectiveness of the approach. Consequently, if firms fail to take due
care in their operations and continue to cause environmental harm but are not
held liable, then the essence of the liability rules as policy instruments would be
defeated.”®! This is why antagonists of this approach pointed out numerous

potential difficulties which would defeat its essence.

Firstly, Cropper and Oates argue that as environmental harms are widely spread,
the expected payoff may not justify the cost to an individual victim of bringing a
lawsuit.”®2 However, Revesz and Stavins believe that this would not be as complex
because a collective-action problem can partially be addressed by permitting
individuals to bring class actions on behalf of all those harmed by polluters.”® For
instance, in the celebrated case of Gbemre V. Shell previously cited, the Nigerian
court granted the host communities’ motion to sue as a class action.”® Secondly,
another difficulty is identifying the exact source of damages as there are
frequently many sources of a given pollutant. Therefore, the aggrieved party or
parties may not be able to identify the actual source of the damages.’® Thirdly,
many pollution harms have long latency periods, meaning that by the time the
harm has manifested, actions may be statute-barred because of time

limitations.”8 Lastly, a polluter may not have sufficient solvency to pay a

780 Hylton (n 722).

781 See Charles D. Kolstad et al., ‘ex post liability for Environmental Harm vs ex ante Safety
Regulation: Substitutes or Complements?’ (1990), 80 Am Econ. Rev 888; Kenneth S.
Abraham, ‘The Relation Between Civil Liability and Environmental Regulation: An Analytical
Review (2002), 41 Washburn Law journal, David E. Adelman and Ian J]. Duncan, ‘The
Limits of Liability in Promoting Safe Geologic Sequestration of CO2' (2011), 22 (1) Duke
Environmental Law and Policy Journal; and Patrick W. Schmitz, *On the Joint Use of Liability
and Safety Regulation’ (2000), 20 International Review Law and Economics 371.

782 Thid Cropper and Oates (n 751).

783 Tbid Revesz (n 743) and Stavins (n 762).

784 Jonah Gbemre & ords vs. Shell (n 40).

785 Tbid Cropper and Oates (n 751).

786 Although in some jurisdictions, actions begin to run only with the discovery of the harm,
not the imposition of the risk.
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significant damage award. The difference between the polluter’s total solvency

and the full damages may be externalized.”®’

Nevertheless, whatever difficulty Cropper and Oates might have discovered,
liability rules may have a central role to play in environmental regulation because
other regulatory tools give rise to their own sets of problems. Although this study
limited itself to a critical review of statutory models, as earlier discussed.
Nevertheless, researchers/policymakers have choices when considering liability
rules for future applications. Some of the issues to consider include; Should
polluters be held jointly and severally liable for the harm they cause or non-jointly
liable? Is a negligence rule preferable to a strict liability rule or vice-versa?
Moreover, which parties should be held liable? Polluters? Site owners? Therefore,
alternative liability regimes transmit different incentives to private actors and can

have dramatically different effects.
4.3.4 Alternative Approaches

The literature about environmental regulatory design has recently uncovered
other alternative approaches that policymakers use in regulating environmental
externalities. These approaches include co-regulation, self-regulation,
information, and education. The approaches function with limited or no
government involvement. It typically involves a professional group within an
industry voluntarily setting rules or codes of conduct that regulate or guide their
behaviour, actions, and standards within the industry. The group is responsible
for developing regulatory instruments, monitoring compliance, and ensuring
enforcement. The degree of government involvement and legislative backing

determines the difference between co-regulation and self-regulation.”88

It is regarded as co-regulation when the government involvement in the
regulatory framework is explicitly supported, and self-regulation when there is

none. Because this involvement can take many forms, it can sometimes be

787 1bid.

788 The Organisation for Economic Co-operation and Development (OECD), ‘An OECD
Framework for Effective and Efficient Environmental Policies’ (2008), Meeting of the
Environment Policy Committee (EPOC) at Ministerial Level Environment and Global
Competitiveness 28-29 April 2008, p.28. Examples include codes of practice, industry-
based accreditation arrangements, and voluntary adoption of standards.
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challenging to distinguish between the two. Therefore, a group of firms within an
industry may develop codes of practice to regulate the behaviour or actions of
members, and this would be a self-regulatory mechanism. However, if these codes
were supported by legislative backing in some form for the regulatory
arrangements requiring members to abide by them and imposed penalties in the
case of non-compliance, it would be a co-regulatory regime.”®° Thus, co-regulation
involves some sort of legal underpinning and can, therefore, be described as self-

regulation with a legislative backstop instead of self-regulation.”®°

On the other hand, the range of information-based and educational regulatory
approaches is broad and, in many cases, may overlap with other voluntary
strategies.’®! This approach may include corporate environmental reporting,
education, training, community right to know, pollution inventories, and product
certification.”®> One significant importance of the approach it can change
businesses' behaviour by providing more meaningful information. The OECD finds
ways in which policymakers’ action can lead to more meaningful information. For
instance, a policymaker can by law require information disclosure from the
industry player. The law can impose penalties for non-compliance or when
incomplete information is provided. Alternatively, the government or regulator can
encourage and persuade businesses to provide additional product information
without imposing a formal requirement on businesses to provide the
information.”?3There are other complementary instruments that the OECD finds to
be useful in regulating environmental externalities. These instruments range from
environmental management systems EMSs, voluntary environmental programmes
VEPs, and information disclosure requirements.’?* Nevertheless, it must be stated

that they are only complementary but not standalone instruments.

789 See for instance the definition given by the UK”s Better Regulation Task Force (BRTF).
790 Generally, the boundary between co-regulation and self-regulation is not always clear-
cut. For example, there may be government involvement in the development of self-
regulatory arrangements without necessarily implying government support or official
backing for the scheme. Government assistance might take the form of advice or
participation by officials in the discussions establishing the scheme, but with no formal
legislative backing or government responsibility for the scheme.

721 Gunningham and Sinclair (n 727).

792 Tbid OECD (n 788) pp. 28-30.

793 1bid.

794 Tbid.
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4.4 Framework for Assessing and Choosing an Appropriate Regulatory
Approach

Faced with the multiplicity of approaches discussed above, how can policymakers
assess and choose the appropriate instrument or combination of instruments? To
find an appropriate and effective instrument for policymakers, many pieces of
literature have evaluated the instruments and the problems with instrument
choice, often providing a criterion to assess the relative advantage of such
instruments.’®> However, one primary message this evaluation provides is that it
is difficult, if not impossible, to find universal and fitted outcomes from the
evaluation of the instruments since the supremacy of one over the other is very

much dependent upon some specific factors.

These factors include the ideal goal of such an instrument for pollution abatement;
the nature of the pollutant; the kind of harm it causes; and the available control
technologies. Other factors include the number and type of polluting entities and
the type of market failure, pollution, and institutional design, as well as
sociopolitical issues.”®® As rightly argued by Oates, one has to be careful when too
strongly recommending one among the competing instruments. Besides, the CAC
instrument also includes a wide range of measures, some of which are relatively
harsh, and others produce results as efficient as economic incentives.”?’
Therefore, one should be careful with those types of assessments and recommend
one instrument over the other. The appropriate way to design a policy regime is
to ask questions: what should the policymakers consider in assessing a regulatory
instrument? What are the criteria to use in judgment for the practical selection of

instruments?

795 See Richard L. Revesz and Robert N. Stavins, ‘Environmental Law and Policy’, in Mitchell
Polinsky and Steven Shavell, The Handbook of Law and Economics (Elsevier 2007) 499;
Jason Scott Johnson, ‘Tradable Pollution Permits and the Regulatory Game’ in Freeman
and Kolstad (n 706); Giandomenico Majone, ‘Choice among Policy Instruments for
Pollution Control’” (1976), 2 Policy Analysis 589; Peter Bohm and Clifford S. Russell,
‘Comparative Analysis of Alternative Policy Instruments’, in Handbook of Natural Resource
and Energy Economics 395 (Allen V. Kneese & James L. Sweeney eds., 1985); and Robert
W. Hahn & Robert N. Stavins, ‘Incentive-Based Environmental Regulation: A New Era from
an Old Idea?’ (1991), 18 Ecology L.Q. 1 and Richards (776).

796 1bid.

797 Wallace E. Oates, ‘Economics, Economists and Environmental Policy’ (1990) 16 E. Econ.
Journal 289-293.
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Many studies from sociolegal scholars' perspectives have proposed what
policymakers should consider when assessing and choosing policy instruments for
environmental regulation. Richards’®® argues that when it comes to environmental
policy instrument choice, one size does not fit all. Richards developed a conceptual
framework for understanding the policy instruments and advanced critical ideas
about instrument choice, the structure of evaluation criteria, the design of
instruments, and the application of lessons from various distinct pieces of
literature. Richards, an economist, argues that an appropriate policy should
minimise the cost of achieving policy objectives. Thus, that instrument should
minimise abatement costs, implementation costs, and undesirable effects on

public finance (together called cost-effectiveness or economic efficiency).”®°

Similarly, while contributing to this debate on appropriate criteria for evaluating
policy instruments, Huppes and Simonis categorise it into three main orders. The
first-order criteria have environmental effectiveness, economic efficiency,
distributive justice, and fairness. The second order includes political and social
acceptability and incentives for sustainable technology development. The third
criteria are what he called strategic criteria, including fitting in the broader
conceptual framework for public policy, fitting in the broader institutional
framework of society, fitting in general cultural developments, and fitting in

general economic developments. 80

Furthermore, Majune came up with a synoptic problem solver, a concept that
firstly identifies, scrutinises, and puts into logical order those environmental
objectives and other values that he believes should govern the choice of the
instrument. The concept then comprehensively surveys all possible means of

achieving those values and extensively examines the probable consequences of

798 This is one of the leading sociolegal scholars: Professor Kenneth Richards is an
economics and law scholar specialising in environmental economics, design of
environmental policy tools and implementation including environmental taxes, carbon
offsets, marketable allowances, public information campaigns, regulation, and subsidies.
His work combines academic research and policy advice to policymakers and the private
sector.

799 Richards (n 776).

800 Gjalt Huppes and Udo E. Simonis, ‘Environmental Policy Instruments in a New Era’
(2001), wBZ Discussion Paper, No. FS II 01-404 Wissenschaftszentrum Berlin flr
Sozialforschung (WZB), Berlin.
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employing each instrument.8! The criteria used in Majune’s synoptic evaluations
of environmental policy tools are environmental effectiveness, economic
efficiency, political and administrative feasibility, flexibility, and compatibility with
the existing institutional framework.82 Similarly, a recent study finds that a wide
range of practical realities shapes the principal motivation of environmental policy
design in practice. While these realities may be too numerous to mention, there
are three main factors each policymaker should consider in designing
environmental policy. These are technical and informational constraints,

institutional capacity, and political economy.?8%3

On the other hand, economists simplify the evaluation by reducing it to economic
analysis. Bohm and Russell suggest that the evaluation criteria for any instrument
employed to achieve an environmental goal must first pass the economic efficiency
test. This is followed by other terms such as information requirements, ease of
monitoring and enforcement, demand on government resources, and adaptability
and flexibility in the face of changes in tastes, technology, resource use, and the
economy.®* However, in principle, such an assessment may not cover all

environmental issues.

Finally, the OECD, an established global organisation for monitoring and
developing environmental regulations, contributed to the debate. The OECD listed
two primary criteria which could be used to assess and evaluate the
appropriateness of environmental policy instruments. According to OECD, the
approach or instrument chosen to address an environmental issue should first be
effective in addressing the identified problem. Thus, the approach should address
specified environmental objectives and have effective monitoring and compliance
mechanisms. Secondly, the approach or instrument should be efficient in

minimising cost. In other words, the efficient instrument should maximise benefits

801 Giandomenico Majune, ‘Choice Among Policy Instruments for Pollution Control’ (1976),
2(4) University of California Press 589-613.

802 Thid.

803 The Rockefeller Foundation and Oxford Martin School, ‘Environmental Policy-Making;
Theory and Practice’ (2018), Rockefeller Foundation Economic Council on Planetary Health
8-9 February 2018.

804 peter Bohm & Clifford S. Russell, ‘Comparative Analysis of Alternative Policy
Instruments’, in Handbook of Natural Resource and Energy Economics 395 (Allen V.
Kneese & James L. Sweeney eds., 1985).
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and minimise costs, provide a degree of flexibility, and minimise compliance

costs.80°

It is submitted that the preceding debate and counter-debates from both socio-
legal and economic perspectives as well as the OECD framework have all agreed
that the effectiveness of any environmental policy instrument must ensure it
achieves its environmental goal. Nevertheless, for any instrument to achieve this,
it must satisfy the criteria of environmental effectiveness and economic efficiency.
For sociolegal scholars, an appropriate and effective environmental policy
instrument must achieve its environmental goal: environmental effectiveness
subject to any legal and political constraints. These constraints require that the
instrument employed to implement the policy accomplish the desired policy goal
or at least achieve some level of abatement. The instrument must provide efficacy

or assurance that the goals will be met.8%

Meanwhile, for economists, the appropriate criteria for the assessment are cost-
effectiveness. Nevertheless, taking the whole argument together, it is further
submitted that the evaluation of instruments for environmental policy is not only
based on cost-effectiveness and eco-efficiency as economists narrowed it down.
It also involves some other essential criteria: for instance, the effectiveness of the
instrument to achieve the stated goal; effects on monitoring and enforcement;
political and administrative feasibility (political economy); and compatibility with
the existing institutional framework (institutional capacity). While supporting this
argument, Freeman and Kolstad cautioned that it is essential for policymakers to
ask not only whether the instruments offer cost savings (cost-effectiveness).
Rather, they should also ask whether and to what extent they accomplish the
regulatory purpose for which they were designed, i.e. environmental

effectiveness. In other words, policymakers ought to pay attention to benefits in

805 The Organisation of Economic Co-operation and Development (OECD), ‘Alternatives to
Traditional Regulation’ (1994), OECD Report prepared by Mr. Glen Hepburn, who worked
for the OECD Regulatory Policy Division. Available at:
<https://www.oecd.org/gov/regulatory-policy/42245468.pdf> accessed on 03/11/2019.
806 See generally, Abelkop (760); Majune (n 784); Richards (n 776); Bohm and Russell
(787); Revesz and Stavins (n 778) and The Rockefeller Foundation and Oxford Martin
School, ‘Environmental Policy-Making; Theory and Practice’ (2018), Rockefeller
Foundation Economic Council on Planetary Health 8-9 February 2018.
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environmental performance, not just cost-benefits.8’ Therefore, as legal scholars
would argue, the instrument's effectiveness to abate environmental pollution is

superior to any other consideration.808

Therefore, based on the preceding discussion, it could be understood that the
challenge for policymakers when designing regulatory instruments is to ensure
that the instrument adopted to achieve environmental goals should be both
‘effective’ and ‘efficient’. Thus, they effectively resolve the problem they were
introduced to address, being efficient in maximising benefits and minimising both
the direct compliance costs and other indirect costs which may be imposed on the
public. Consequently, these two criteria are crucial for legal scholars, economists,
and other established organisations when adopting an appropriate and effective

approach or instrument for environmental regulation.

As a result, in addition to these rather broad criteria, other specific criteria could
also be considered including equity and fairness, monitoring and compliance, and
flexibility. These specific criteria will be evaluated and combined to build a useful
framework for the theoretical assessment of an appropriate instrument for
environmental regulation and gas flaring. They would also guide the empirical part
of this study, which will highlight the strength and weaknesses of each instrument
and consider whether such an instrument or combination of instruments is optimal
to the criterion. It will also ask whether this could improve and sustain

environmental regulatory compliance.

4.4.1 Environmental Effectiveness

Environmental effectiveness in this assessment is defined relative to emissions.
This means that the proximate environmental goal (i.e. reduction of emissions)
for the intended reduction is assumed to be well-chosen for the underlying
environmental objective. It does not in any way assume the underlying

environmental problem that is broader in scope. This criterion examines how the

807 Freeman and Kolstad (n 723).
808 Tbid Huppes and Simonis (n 800).
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policy instrument achieves the desired objective for which it was introduced. The
OECD framework used in this assessment highlights three characteristics of
‘effective’ environmental policy instruments: A) should address clearly specified
environmental objectives; B) be integrated and consistent with other regulations,

and C) have effective monitoring and compliance mechanisms.8%
4.4.1.1 Addressing Clearly Specified Environmental Objectives

There is an enormous variety of literature concerning the effectiveness of various
approaches as discussed in section 4.2 in addressing clearly specified
environmental objectives. First, begin with the CAC's appropriateness in
addressing specified environmental objectives. The critical literature review
indicates that in many analyses of environmental instruments, the CAC approach
has been severely criticised for failing to achieve its objectives as well as for its
tendency to become "a political process entailing bargaining between parties of
unequal power”.8® However, most of the antagonists of the CAC approach are
economists, and they favour MBIs as a more appropriate approach. In contrast,
legal scholars have argued the contrary, and maintain that the CAC approach has

been quite effective in reducing emissions in the atmosphere.8!!

Nevertheless, the effectiveness of CAC in achieving environmental objectives has
been documented in several studies, and an unbiased observer can find this
evidence in many jurisdictions. For instance, the comprehensive Clean Air Act of
1970 in the United States represented a significant example of an effective CAC

regulatory approach.8'? The Act and its amendments mandated prescriptive

809 Thid OECD Frameworks (n 771).

810 MBIs and other related market-oriented techniques have been favoured as alternative
approaches which could reduce the scope for administrative discretion and bargaining
while enabling government to accomplish its regulatory goals in a more effective manner.
Thus, if bargaining is an inevitable and necessary consideration for choosing an
instrument, the ability of policymakers to nudge the process towards the actual outcomes
of environmental policies are more significantly affected by the institutional arrangements
emerging from the political process followed by the technical characteristic of the
instrument used. See Jody Freeman and Charles Kolstad (n 723).

811 Jody Freeman and Charles Kolstad (n 723).

812 The Clean Air (Amendments) Act (CAA), 1970 Code 42 - Title 1 - Air Pollution,
Prevention and Control Part A - D ss 7401 - 7431: though amended in 1990 to include
MBIs mechanisms, it has been largely responsible for a reduction in emissions since its
introductions in the 70s.
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environmental quality standards, and in some cases required specific technologies
for compliance.®!3 The Act empowered the Environmental Protection Agency (EPA)
to take practical actions to fight environmental pollution. The EPA's consequence
of this power established the performance standards, among other things, which
regulate the number of permissible emissions from different classes of facilities,

including emissions from natural gas production flare facilities.84

The Act further provides that the violation of any standards, prohibitions, or
requirements may lead to criminal penalties. This is in addition to possible jail time
of up to 15 years, and fines of up to $250,000 for individuals and up to $500,000
for corporations for each violation or both. Moreover, a civil penalty of not more
than $25,000 per day for each violation may be added.®'®> The EPA claimed that
the Act has been mostly responsible for cleaner air in the US since 1970. According
to EPA, between 1970 and 2018, the Act succeeded in reducing combined
emissions by 74%. This progress was recorded while at the same time energy
consumption increased.?'® Several studies have acknowledged the effectiveness
of the US Clean Air Act, which is the best example of a legal framework that
entrenched the CAC regulatory approach. For instance, Zarker and Kerr, in their
20 years of pollution regulations progress study, find that the current US
regulatory system championed by the Act is highly effective. However, they
suggested that more effective mechanisms are needed to advance environmental

protection through pollution prevention.8”

In the United Kingdom, the Energy Act 2016 and the Petroleum Act 1998
empowered the OGA as the primary regulator for the industry. This principal
legislation requires operators to obtain OGA consent for the flaring and venting of
hydrocarbons during production operations. Therefore, it is the OGA’s function to

provide these consents.8'® The total elimination of unnecessary or wasteful gas

813 1bid.

814 CAA Sec 101 - 131 the Clean Air Act.

815 CAA Section 113 US Code 7413.

816 The US Environmental Protection Agency, ‘Our Nations Air’. Available
at:<https://gispub.epa.gov/air/trendsreport/2019/#home> accessed 22/10/2019.

817 Kenneth A. Zarker and Robert L. Kerr, ‘Pollution Prevention through Performance-based
Initiatives and Regulation in the United States’ (2008), 16(6) Journal of Cleaner Production
673-685.

818 The Petroleum Act, 1998, s. 3(3) and the Energy Act (as amended), 2016 s. 2 (3) & 8.
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flaring is central to the OGA’s policy objective for the UKCS flaring and venting
regime. However, OGA recognises that gas flaring and venting from petroleum
installations and relevant facilities are unavoidable. To meet the said objective, it
requires that this flaring and venting should be kept to a technically and
economically justified minimum.®?® The OGA will only issue consents for flaring
and venting after a thorough review of the consent requests to ensure that the
flare and vent volume requested is at a level that is technically and economically
justified. The OGA will usually deny consent if the said request does not serve the
objective of its policy, as mentioned above. Thus, when deciding to either grant
or deny flaring and vent consent, the OGA will consider all of the appropriate data

and evidence submitted to it in support of a flare or vent consent request.82°

Consequently, the OGA’s regulatory regime required oil companies at the UKCS to
implement best practices to minimise flaring and venting. This requirement applies
to the early stage of the development design and by continuing to improve on this
during the subsequent operational phase.®! The regulations obliged the
companies to carefully consider all operational activities according to acceptable
oil field practices, considering plant uptime, efficient processing, handling, uses,
and transportation of gas. These measures have been quite effective in reducing
emissions in the atmosphere. Therefore, the OGA anti-gas flaring regimes rely
primarily on prohibitions, setting standards, and performance-based on firms that

generate emissions, which is the best example of the CAC approach.

Similarly, the effectiveness of MBIs in achieving their environmental goals has also

been featured in many studies.®? For instance, Kuklinska et al.'s study of the

819 Qil & Gas Authority, ‘Flaring and Venting - OGA Policy Position’ Oil and Gas Authority,
2018. Available at:< https://www.ogauthority.co.uk/media/5014/flaring-and-venting-
policy-position-website.pdf> accessed 28/08/2020.

820 Thid, at the FDP stage, the OGA will consider whether alternative uses for the gas have
been considered and whether the best application of technology has been considered. It
will also consider the historic performance of the operator and installation against flare
and vent consents.

821 Qil & Gas Authority - Flaring and Venting. Available at:
<https://www.ogauthority.co.uk/licPetroleum%20Act%201998. > accessed 28/08/2020.
822 See Winston Harrington and Richard D. Morgenstern (n 733), Denny.
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combined review of EU and US legislation®23 on atmospheric pollution argued that
MBIs are the most effective approach. The study finds that though the set of legal,
social, and structural instruments is different, anti-gas flaring emissions have been
achieved. The EU Member States and the U.S. have achieved significant
milestones in reducing emissions and improvements in air quality over the past
thirty years. These achievements result from the enactment and enforcement of
international, national, and local air quality regulations requiring the best
environmental practices and best available technologies, among other things.82*
Moreover, Denny’s empirical study further finds that MBIs, particularly permit
systems, can be both environmentally effective and more economically efficient
than CAC regulation. Danny’s study underscores the importance of measuring
effectiveness in achieving the approximate goal of emissions reduction rather than

the larger goal of solving the underlying environmental problem.8?>

However, other studies have found that though the economic performance of MBIs
may be better, the environmental performance (i.e. effectiveness) is worse, and
its increased environmental damages outweigh the savings in abatement cost.82¢
Notwithstanding, proponents of MBIs strongly argue that if they are appropriately
designed and effectively implemented, they encourage firms to undertake

pollution control efforts that are in their interests and collectively meet the

823 The study analyses the US Air Pollution Control Act 1955; the Clean Air Act 1963; the
Air Quality Act 1967; and the Clean Air Amendments of 1970, 1977 and 1990. At EU level
it examines: Directive on air quality limit values and guide values for SO2 and PM
(80/779/EEC) 1980; Directive on limit values for lead in the air (82/884/EEC) 1982;
Directive on air quality standards for NO2 (85/203/EEC) 1985; Directive limiting emissions
of certain pollutants into the air from large combustion plants (88/609/EEC) 1988;
Directive on air pollution by ozone (92/72/EEC) 1992; Council Directive concerning
integrated pollution prevention and control (96/61/EC) 1996; The Ambient Air Quality
Assessment and Management Directive (96/62/EC) 1996; Directive on the limitation of
emissions of certain pollutants into the air from large combustion plants (2001/80/EC)
2011; the 15t Daughter Directive AQ limit for SO2, NO2, NOx, PM and lead (1999/30/EC)
1999; the 2" Daughter Directive relating to CO and benzene (2000/69/EC) 2000; the 3
Daughter Directive relating to Os in ambient air (2002/3/EC) 2002; the 4™ Daughter
Directive relating to As, Ni, PAH in ambient air (2004/107/EC) 2004; and finally Directive
of the European Parliament and of the council on ambient air quality and cleaner air for
Europe (2008/50/EC) 2008.

824 Karolina Kuklinska et al., ‘Air Quality Policy in the U.S. and the E.U - a Review’ (2015),
6(1) Atmospheric Pollution Research 126-137.

825 Ibid Denny (n 709).

826 Curtis A. Moore, ‘Marketing Failure: The Experience with Air Pollution Trading in the
United States (2002), ibid; and Clear the Air: National Campaign Against Dirty Power
(2002) ibid.
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environmental policy objectives as against the CAC approach.®?” Moreover,
proponents of MBIs strongly argue that if they are well designed, MBIs could
provide incentives that will encourage those regulated to act in a way that

facilitates the attainment of the environmental policy objectives.

In the same vein, liability rules and other alternative approaches could also
provide the desired result when appropriately designed. While assessing the
effectiveness of the liability regime for environmental regulation, Segerson
supports this narration. Segerson suggests that a liability regime can provide
efficient deterrence incentives under ideal conditions. It can function like MBIs and
deter polluters from risky behaviour under specific conditions.82® For instance, this
can happen where the liability is prospective rather than retroactive and where

damages are known immediately after they occur.8?°

Similarly, industry-initiated self-regulation and co-regulation strategies are more
likely to address desired environmental objectives. This is highly achievable,
particularly when the interests of the industry, government/regulator, and the
community more generally coincide. However, where these interests differ, there
may be problems or concerns that must be addressed. Thus, a common concern
or difficulty with these instruments is the ability of the industry to use self-
regulation in an anti-competitive manner. The industry can for instance be used
to restrict new entrance and thereby diminish competitive pressures or establish

measures to the detriment of government and communities.®3° Consequently, the

827 Terry L. Anderson and Donald R. Leal, ‘Taking Free Market Environmentalism Global’,
in Terry L. Anderson and Donald R. Leal Free Market Environmentalism (Palgrave
Macmillan, New York, 2001) 159-169; Organisation for Economic Cooperation and
Development, ‘Economic Instruments for Environmental Protection’ (1989);
‘Environmental Policy: How to Apply Economic Instruments’ (1991); ‘Economic
Instruments In Environmental Policy: Lessons from OECD Experience in Their Relevance
to Developing Economies’ (1994); ‘Applying Market-Based Instruments to Environmental
Policies in Chine and OECD Countries’” (1998). All these are available at:
<http://www.oecd.org/env/outreach/economic-instruments.htm> See also United States
Environmental Protection Agency, ‘Economic Incentives, Options for Environmental
Protection’ (1991), Document P-2001 U.S EPA, Washington D.C.; ‘The United States
Experience with Economic Incentives to Control Environmental Pollution’ (1992), EPA-230-
R-92-001 U.S EPA, Washington D.C.; and finally ‘The United States Experience with
Economic Incentives for Protecting the Environment’ (2001), U.S EPA, Washington D.C.
828 Kathleen Segerson in Freeman and Kolstad (706). A good example of this is the CERCLA
strict liability regime in US.

829 1bid.

830 Thid OECD (n 827).
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effectiveness of alternative approaches is also well-documented and noted.
However, these instruments could not work alone in practice but need the support

of the three major instruments examined above.
4.4.1.2 Consistency with Other Regulations

An effective instrument for environmental regulation must not only address the
externalities but should be consistent with other regulatory instruments; it should
complement them, particularly when they were set up to achieve a similar
objective. Therefore, the CAC approach can work with all of the instruments cited
above. For instance, the approach may specify the minimum standard or objective
required, and co-regulation or self-regulation could lift the bar higher by setting
more stringent requirements than the minimum required by legislation.®! Thus,
a law may set out gas limits to flare, but an industry-developed code of practice
may set the standards higher by reducing the amount. Consequently, one
significant advantage of the alternative approach is its flexibility to work perfectly
with all other regulatory instruments. Alternative approaches could be well
integrated with other regulations, especially when the information and education
campaign is integrated into the broader policy package, i.e. inserted into the
law.®32 However, there would be problems with integration when the objectives of

the alternative approaches conflict with other policy instruments.833

Similarly, other difficulties may arise in some cases when integrating self-
regulation with existing regulatory arrangements. For instance, a study of
alternative regulation in the EU suggested that self-regulation raises issues about
how to ensure implementation and consistency across the Member States. It will
always be challenging to engage the whole EU market without the active support

of European-wide trade organisations.83* Therefore, co-regulation may be more

831 OECD, ‘Regulatory Reform and Innovation’ Organisation for Economic Co-operation and
Development. Available at: <https://www.oecd.org/sti/inno/2102514.pdf> accessed on
13/11/2019.

832 Tbid OECD.

833 For instance, where in some cases, there are education campaigns against wasting
water due to drought conditions, but at the same time, there are policies to keep water
prices low.

83 The Chair Report - Better Regulation Task Force 2004. Available at:
https://www.eesc.europa.eu/resources/docs/designdelivery.pdf accessed on 13/11/2019.
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likely to integrate better with all the instruments than inadequately designed self-
regulation because of the active role of government officials in developing co-
regulatory arrangements. Similarly, integration with other regulations is essential
when implementing MBIs because they must operate within other regulations'
legal and institutional frameworks. The MBIs are often combined with other policy

instruments to form a package of instruments to achieve a given objective.
4.4.1.3 Effective Monitoring and Compliance Mechanisms

The availability of mechanisms for monitoring compliance with an environmental
policy instrument is critical for achieving the policy objectives. A study observes
that the compliance and monitoring issues under the MBIs approach are likely to
vary between fiscal and trading type instruments. Therefore, a report from the
OECD countries finds that compliance with MBIs is likely to be high. These
instruments act through the economic incentives facing businesses and citizens. 83>
Once the incentive regime is appropriately designed, firms would make decisions
based on assessing the costs and benefits of different actions. Therefore, their
actions will help to achieve the environmental policy objective. Nevertheless, there
may be possibilities for avoiding MBIs, which would weaken their effectiveness.
For example, it may be possible to understate the level of taxable emissions
produced and so evade the payment of appropriate taxes. Alternatively, there may
be unlisted companies’ operations in the informal economy, thereby avoiding the

payment of taxes.

Consequently, an effective monitoring and compliance regime would help to
provide the information necessary to make the adjustments that ensure that the
government’s objectives are met. The difficulty with MBIs is that there may be
constant change in the instrument, which likely leads to uncertainty and the
imposition of additional costs for businesses. Therefore, MBIs are unlikely to be
the most appropriate instrument if there need to be constant adjustments. For

instance, the UK independent panel review of the offshore regulatory regime

835 Ibid OECD (n 831) p. 28. It is also necessary that those subject to the policy instrument
comply with it, and a key element of compliance is monitoring. The aim is not necessarily
for 100 percent compliance, because there may be a trade-off between compliance and
levels of monitoring and enforcement, but for a level of compliance which balances the
effects of the instrument with monitoring and enforcement costs.
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recommends that the regulator should continue to work with the industry to
identify ways in which existing reporting requirements, especially regarding
environmental compliance, might be simplified or rationalised. This would be done
to demonstrate the need for the detailed environmental assessments required of
them to provide increased scope for innovative approaches to improving

environmental standards.?83¢

On the other hand, alternative approaches provide little or no monitoring and
compliance mechanisms. This is because the objective of the instruments is to
voluntarily complement an existing instrument to provide measures that should
lead to a change in behaviour as businesses make better-informed decisions. For
self- and co-regulation, the difficulty with their design and implementation is that
it will affect the likely level of compliance because it may require external
monitoring or auditing to ensure that they are achieving their objectives.
Therefore, external monitoring is likely to be essential where there is some
concern among the public or policymakers about whether the scheme is working
as intended. Nevertheless, external monitoring not only imposes some constraints
on the industry's behaviour in the scheme but also provides reassurance and

information to the general public.83”

Meanwhile, for education and information campaigns there is no attempt to
monitor compliance or impose penalties for non-compliance. This is because the
objective of the instrument is to provide information that should lead to a change
in behaviour as businesses make better-informed decisions. However, it may be
valuable to have some monitoring to ensure that the information is being received
by those who most need it.83® Therefore, monitoring may be required not to assess
compliance but to ensure that the campaign effectively meets its objective of

providing information to those who need it. In cases where the government

836 Offshore Oil and Gas in the UK - An Independent Review of the Regulatory Regime
(December, 2011) page 21. Available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachm
ent data/file/48252/3875-offshore-oil-gas-uk-ind-rev.pdf> accessed 10/11/2019

837 Organisation for Economic Co-operation and Development, ‘Reducing the Risk of Policy
Failure: Challenges for Regulatory Compliance’ (2000), OECD Paris p.11.

838 Thid.
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requires the disclosure of information, there may be a need for effective

monitoring and compliance mechanisms.
4.4.2 Economic Efficiency

Economic efficiency is also a significant criterion for assessing an appropriate
instrument for environmental regulation. Like environmental effectiveness,
numerous pieces of literature from both socio-legal and economic disciplines have
assessed the appropriateness of those instruments concerning their economic
efficiency. The findings revealed that the most efficient instrument is that which
maximises the benefits it creates while minimising the costs it imposes.83°
However, it can be challenging to assess the costs and benefits of various
instruments and determine which is the most efficient instrument. Nevertheless,
the OECD suggests that techniques such as cost-effectiveness and benefit analysis
could reveal some of the information policymakers require in deciding on an
efficient instrument. Moreover, the degree of flexibility given to the regulated
subjects in terms of how they can comply with the policy instrument can influence

the efficiency with which the instrument can achieve its objective.3%°

Therefore, regulated subjects would have incentives to comply with the lowest
possible cost. To act based on these incentives, they must have the flexibility to
choose the course of action that complies with the government’s requirements
and minimises their costs. Flexibility in the policy instrument may make some
targeted group members find ways of complying with requirements that the
government or regulators had not even considered. Consequently, as with
effectiveness, the framework for analysis used in this assessment highlights three
characteristics of an ‘efficient’ environmental policy instrument:8! A) cost-
effectiveness (maximising benefits and minimising costs); B) flexibility, and; C)

compliance costs.

839 Thid OECD (n 723).
840 Thjd.
841 Thid.
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4.4.2.1 Cost-Effectiveness

Economists have argued that cost-effectiveness is the most specific attribute of
the MBIs and is most effective over other approaches. They maintained that the
potential criterion for assessing any instrument is cost-effectiveness.®? Revesz
and Stavins strongly argued that, as a society with limited resources to spend,
cost-effectiveness ought to be a primary criterion for assessing and choosing a
given environmental regulatory instrument. Nevertheless, this could not be said
to be the popular view even within the economic discipline. The duo themselves
agreed that in addition to the cost-effectiveness criteria, the general view is that
there should be other criteria, but their existence does not invalidate the efficiency
criteria.® Unlike CAC, which was seen as costly and weighty, MBIs by contrast
would enable the government to accomplish its regulatory goals with less cost.®*4
Freeman and Kolstad argued that not only would MBIs be more comfortable and
cheaper to administer than CAC, but they would also harness the profit motive in
the service of environmental protection and dramatically reduce the costs of

achieving the objectives.

Furthermore, in terms of cost analysis associated with the management of the
instrument, Stavins also argued that MBIs are more flexible in terms of effective
monitoring and enforcement than the CAC approach. Hylton agreed with Stavin
when he claimed that, of all the instruments, MBIs require less information
gathering by administrative agencies in monitoring emissions levels, and thus
would benefit from leading to efficient enforcement.®*> However, scholars like
Montero disagree with Hylton and Stavins and argue that MBIs would indeed
require more information in some cases than is required under the CAC system.
Montero further argued that it might be cheaper to require firms to stop exceeding

an emission standard under the CAC system than to find a fair price for pollution

842 Revesz (n 743) and Stavins (n 762-763).

843 See Kenneth J. Arrow et al., ‘Is There a Role for Benefit-cost Analysis in Environmental,
Heath, and Safety Regulation? (1996), 272 American Association for Advancement of
Science 221-222; and Raymond J. Kopp, Alan J. Krupnick and Michael Toman, ‘Cost-
Benefit Analysis and Regulatory Reform: An Assessment of the Science and the Art’
(1997), Discussion Paper 97-19 Resource for the Future Washington, DC.

844 Stavins (n 762-763).

845 Hylton (n 722).
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obtained under the MBIs system.® Although Montero’s study finds that MBIs
ought to be the default regulatory tools, it suggests the desirability of

supplementing MBIs with some prescriptive standards, i.e. the CAC system.?

However, though Majune argues that the underlying logic for MBIs, especially
pollution charges, is compelling and straightforward, in the absence of such
detailed cost information for monitoring and enforcing MBIs, the authorities will
have to rely on other rules which may be costly to administer. For instance, equal
standards for all are highly unlikely to correspond to the minimum cost allocation
of a discharge permit. Nevertheless, if the damage caused by different
concentrations of residuals was known, the regulator would have to establish a
charge or price equal to the marginal damage for each residuals unit. Polluters
would then decrease their residual flows as long as the marginal cost of doing so
was less than the price for discharging, settling at the optimum where marginal
treatment costs equal the charge.®® In this regard, the environmental goal would

be reached at a minimum social cost.
4.4.2.2 Flexibility

Flexibility is also a significant consideration of an economically efficient policy
instrument for environmental regulation. The more flexible instruments are, the
more industry-specific information can be considered in determining the best way
to achieve the policy objectives.®® The OECD provides two primary elements of
flexibility: 1) the degree of flexibility given to the regulated subjects to respond to
the policy instrument; 2) the flexibility of the policymakers or regulators to amend
the instrument or adjust it to ensure that the policy objectives are met.8°0 In this
regard, the OECD finds that the CAC approach failed to satisfy these elements
because the requirements in CAC are often specified in detail and mostly backed
by legislation that cannot easily be amended or changed. However, all other

instruments allow little or more choice to the regulated subjects in how to respond

846 Tbid Montero (n 765). Montero’s study evaluates whether MBIs (especially permits
systems) might have advantages over CAC in cases where monitoring and enforcement
are more difficult and the regulator has incomplete information.

847 1bid.

848 Tbid Majune (n 801).

849 The OECD 2005 pp. 46-47.

850 Tbid.

195



and change their behaviour.8>! For instance, alternative approaches such as self
and co-regulation in practice are potentially rated highly in terms of flexibility over
other instruments.®?2 Although co-regulation may require changes to subordinate
regulations that the relevant regulatory institution could undertake, its weakness
is that it could be changed without any adequate scrutiny or review by those who

are outsiders to the industry or profession.8>3

Moreover, scholars have long argued in favour of MBIs over the CAC as the most
flexible instrument in the sense that they do not usually stipulate in detail how
firms are to respond. Unlike the CAC, which generally specifies how the subjects
should respond to the regulation, this may affect compliance.®* The MBIs normally
create incentives but allow firms to make their own choices and decisions based
on these incentives. The proponents of MBIs have always argued that if they are
appropriately designed and effectively implemented, they encourage firms to
undertake pollution control measures that are in their interests and that
collectively meet the environmental policy objectives.®> The OECD also suggests
that the flexibility of MBIs and other alternative approaches in how they respond
to the incentives are likely to be particularly appropriate and effective instruments
compared to the CAC approach.®® Therefore, this could be understood in

situations characterised by rapid technological advancements, for instance.8>’

851 Tbid.

852 They are more flexible instruments compared with CAC and MBIs and have the potential
to be more efficient due to their flexibility. In addition, they can be changed without the
need for new laws to be passed.

853 Ibid.

854 Anderson and Leal (n 827); Organisation for Economic Cooperation and Development,
‘Economic Instruments for Environmental Protection’ (1989); ‘Environmental Policy: How
to Apply Economic Instruments’ (1991); ‘Economic Instruments In Environmental Policy:
Lessons from OECD Experience in Their Relevance to Developing Economies’ (1994);
‘Applying Market-Based Instruments to Environmental Policies in China and OECD
Countries’ (1998). All of these are available at:
<http://www.oecd.org/env/outreach/economic-instruments.htm> Aee also United States
Environmental Protection Agency, ‘Economic Incentives, Options for Environmental
Protection” (1991) Document P-2001, U.S EPA, Washington D.C.; ‘The United States
Experience with Economic Incentives to Control Environmental Pollution’ (1992) EPA-230-
R-92-001 U.S EPA, Washington D.C.; and ‘The United States Experience with Economic
Incentives for Protecting the Environment’ (2001) U.S EPA, Washington D.C.

855 Ibid.

856 The OECD 2005 pp. 46-47.

857 Tbid OECD 1994.
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Consequently, it has also been widely argued that MBIs and other alternative
instruments provide flexibility to easily adapt, promote, and stimulate
technological innovation. In contrast, CAC freezes new technology as companies
are not motivated to innovate.®® However, while this assertion could be partially
true, empirical research conducted by Driesen, Salzman, and Ruhl found that both
CAC and MBIs have sometimes encouraged innovation and sometimes held up the
latest technological developments. Therefore, there is no convincing empirical
evidence that MBIs foster innovation better than an appropriately designed
traditional CAC approach.®>* Driesen further provides a theoretical argument about
why MBIs would inappropriately encourage more expensive innovation than the
CAC approach.8®®

Similarly, Johnson agreed with Driesen when he opined that although MBIs provide
firms with a great deal of flexibility, once implemented, they may be difficult to
change. For instance, once a permit system has been implemented, there may be
fears that the market will develop independently of the government or regulator
and therefore become difficult to change. Similarly, charges and subsidies once
established may take time to change, particularly if they are to be made less
attractive to businesses. The business may find its way of sabotaging any
proposed amendments, especially in developing oil-producing nations.86!
Therefore, it is suggested instead that the CAC approach has some flexibility and
simplicity as it always relies on adjustment in light of economic realities. The

approach also has considerable flexibility in the enforcement process when

858 See Adam B. Jaffe et al., ‘Environmental Policy and Technological Change’ (2002), 22
Environmental and Resource Economics 41; Bruce A. Ackerman and Richard B. Stewart,
‘Reforming Environmental Law: The Democratic Case for Market Incentives’ (1988), 13
Columbia Journal of Environmental Law 171-183; Daniel ]J. Dudek and John Palmisano,
‘Emissions Trading: Why is this Thoroughbred Hobbled? 1988), 13 Columbia Journal of
Environmental Law 217, 234-35; Richard B. Stewart, ‘Controlling Environmental Risks
through Economic Incentives’ (1988), 13 Columbia Journal of Environmental Law 153,
160; Robert N. Stavins, Policy Instruments for Global Climate Change: How Can
Governments Address a Global Problem? (1997), University of Chicago Legal Forum 293,
302-3; Robert W. Hahn and Robert N. Stavins, ‘Incentive-Based Environmental
Regulation: A New Era from an Old Idea’ (1991), 18 Ecology Law Quarterly 1, 13.

859 David M. Driesen, ‘Design, Trading, and Innovation’, in Freeman and Kolstad (n 706);
and James Salzman and J.B Ruhl in Freeman and Kolstad (n 706).

860 Tbid.

861 Jason Scott Johnston in Freeman and Kolstad (723).
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regulators must determine whether firms are out of compliance and what they

must do in response.862

On the other hand, alternative approaches by their nature are generally flexible.
For instance, information, education, and self- and co-regulation are very flexible
instruments compared with CAC and MBIs. This is because they do not normally
impose or require specific actions to achieve their objectives. They mostly rely on
their agents in the industry to change their behaviour based on more or better-
quality information or appeals to moral obligation. Thus, firms are free to choose
how they respond and will make decisions based on what is the best possible
outcome for them. Nevertheless, these instruments, particularly information and
education, may not be appropriate when policy objectives or the policy
environment are changing rapidly.83 Consequently, in this regard, the
instruments may lack the flexibility to achieve environmental objectives quickly

and precisely in such rapidly changing circumstances.
4.4.2.3 Compliance Costs

The minimisation of compliance costs is also one of the characteristics of an
economically efficient policy instrument. The OECD suggested that the best
possible instrument to deal with a particular environmental issue should minimise
the compliance costs borne by regulators and regulated entities.®% Economists
like Revesz and Stavins have included the implementation cost of both the
regulated entities and the government itself as a cost of environmental regulation.
Meanwhile, other scholars also include costs such as capital and operating
expenditures associated with regulatory compliance; legal and other transaction
costs; the effects of refocused management attention; and the possibility of

disrupted production.®8%>

862 For instance, when the 1979 regime was introduced in Nigeria, at the expense of non-
compliance with the ideal of the Act, the authorities immediately passed a Regulation
allowing companies to continue flaring of AG (see heading 3.3).

863 See generally the OECD 2005.

864 Tbid, the OECD 1995 (n 781) pp55.

865 Revesz (n 743) and Stavins (n 762-763): capital and operating expenditures associated
with regulatory compliance typically represent a substantial portion of the overall costs of
regulation, although a considerable share of compliance costs for some regulations falls
on governments rather than private firms.
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The OECD has examined the strength of MBIs in minimising compliance costs and
argued that MBIs leave the regulated entities plenty of options on how they
respond to the incentives put in place by either tax or subsidy regimes.8¢ For
instance, in response to a tax on harmful emissions, firms are free to change their
production process to minimise emissions. Thus, they may alter the technology
they use or choose to put some form of filter in place to remove the emissions
from the environment. In this way, firms are free to choose the cost-minimising
option. As a result, firms have a strong incentive to find a cost-minimising
response, given the incentives established by the regulatory regime. This suggests
that compliance costs will be minimised if the tax or subsidy rates remain stable.
Moreover, Revesz and Stavins suggest that instruments that help to stimulate
environmental technology development like MBIs will have lower costs in

implementation in the long run.8%”

On the other hand, CAC’s critics have argued that it can result in substantial
implementation costs. They cited the administrative apparatus required to
promulgate, and implement regulation, which is cumbersome and costly. This
makes it challenging to respond to rapid technology and new information.868
Moreover, firms may likely resist prescriptive regulation, making implementation
and enforcement a struggle. However, there are enough incentives for those who
adopt alternative instruments. For instance, self- and co-regulation minimise
overall schemes’ compliance costs, especially when the costs are borne by those
initiating and implementing the scheme. This includes the operation costs, the
enforcement and direct compliance costs.®° However, sometimes there may be a
trade-off between the costs of monitoring a self- or co-regulation and the other
similar scheme, which must be considered before its introduction. This trade-off
may be one of the weaknesses of self- and co-regulation.®”° Therefore, it must be
considered when a decision is made to use a self- or co-regulatory instrument

when other possible instruments could have sufficed and been adopted.

866 Ibid, OECD 1995, pp55.

867 Ibid.

868 Freeman and Kolstad (n 723).
89 The OECD 1995, p55.

870 Tbid.
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4.4.3 Equity and Fairness

There was a near consensus among economists and socio-legal scholars that
policy instruments for environmental regulation must be regarded as being fair
and equitable for them to be ‘effective’ and ‘efficient’. Therefore, the consensus is
that equity and fairness considerations play an integral part in environmental
policy assessment, and the assessment suggests that these considerations are
best embodied in given policy instruments.®”! The seeming fairness of an
instrument can influence its acceptance by the regulated subjects and hence
increase the level of compliance. This is because a policy instrument is unlikely to
effectively achieve environmental objectives if there is a high level of non-
compliance. Moreover, an instrument that is perceived to be unfair is unlikely to
be the most cost-effective instrument available if the government must devote
significant resources to enforcement and monitoring compliance. Huppes and
Simonis argue stridently that for any regulatory approach to satisfy the criteria of
environmental effectiveness and economic efficiency, it must be considered fair
and equitable.®”? Thus, such instruments must be: a) transparent in their

operation and impacts; and b) contain appropriate appeals mechanisms.
4.4.3.1 Transparency

Transparency (i.e., political accountability) is a significant characteristic of an
equitable and fair policy instrument. It usually guarantees that those subject to
the regulation can see its impacts and ensures that all regulated entities are being
treated equally. Where there are inequalities in the way entities are treated by the
regulatory instrument, the reasons should be open to all for scrutiny. Those who
make decisions should be subject to some oversight to ensure that they implement
regulations as intended and do not overstep their authority. The degree of
transparency has an important influence on perceptions of fairness and can also

be an essential mechanism for ensuring the accountability of regulators.®”3

871 Revesz (n 743) and Stavins (n 762-3). Though this consensus does not include specific
criteria that might be used to rank alternatives instrument from an equity and fairness
perspective, many proposed and implemented environmental policies involve real quid pro
quo between equity and efficiency.

872 1bid.

83The OECD 1995, p57.
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Sometimes, perceptions of an instrument’s fairness may not be based on objective
analysis. However, when specifying the objectives and the suitability of the policy,
as well as information regarding the appropriateness of alternatives, transparency

can help overcome inaccurate perceptions.874

The OECD finds that the transparency of MBIs is likely to be relatively high. This
is because measures such as taxes and subsidies are likely to have been discussed
before their establishment. However, this could not be said of the CAC system.
Similarly, any lack of transparency between the two ranking instruments may
make it easier for the industry to use alternative instruments like a self-regulatory
approach or to insist on co-regulation. This would protect their interests better at
the expense of the oil communities and the government. Similarly, the
transparency of alternative instruments could be improved if those who de