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Abstract: Public participation in the regulation of environmental protection is key to the attainment of environmental 
protection objectives. Despite this, history shows that state officials have consistently stunted opportunities for 
public participation and, thus, compromised the attainment of environmental protection objectives. I argue that the 
reason behind this is the regulatory capture of these officials. I also consider that captured officials' central tool in 
stunting participation has been the misinformation of the public in order to dissuade them from participation through 
manipulation of reporting on environmental protection by the widely trusted, and relied on, news arm of the mass 
media. As such, I argue that the key to greater participation in environmental protection, which would fuel the 
attainment of objectives, is through the turn to delivering information through other means, most notably social 
media platforms, and in a manner that would facilitate participation.
Environmental Law

Introduction

The history of the pursuit of effective and efficient environmental protection is, to a significant extent, a history of the 
recognition of the significant role that public participation, a three-pillar concept consisting of access to information, 
actual participation and access to justice, plays in efforts to secure environmental protection objectives.2 Indeed, the 
provision of public participation in the international regulation of environmental protection is as old as efforts to 
regulate such protection.3

Despite the recognition of the significance of public participation to the attainment of environmental protection 
objectives and the provision of opportunities for the public to participate in the regulation of environmental 
protection, however, actual participation opportunities have been stunted.4 In a world confronted by a deteriorating 
environment, this makes no sense. As such, in this article I argue for an approach to restoring public participation to 
a central role in the regulation of environmental protection in order to ensure the attainment of effective 
environmental protection.

To this end, I consider first why it is that the provision of public participation – which would undoubtedly lead to 
more ecologically rational environmental outcomes – has
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been stunted.5 I argue that this is due to the regulatory capture of state officials charged with securing the provision 
of public participation, with capture serving as a reference to the fact that state officials are 'susceptible to private 
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pressures and to manipulation for private purposes. In addition, they have often lacked an affirmative concept of 
public interest; they have failed to meet the test of political responsibility in a democratic society'.6 In the second 
section, I follow from this and consider how captured officials have stunted public participation despite the fact that 
the natural inclination of people, especially where the environment is concerned, is to participate in regulatory 
efforts. In the third, and concluding, section I build on the discussion prior and identify how public participation in the 
regulation of environmental protection might be enhanced so that effective environmental protection might be 
attained.

Why the stunt?

There are two significant realities in the context in which the public must participate in the regulation of 
environmental protection that have played a central role in the stunting of such participation. First, it would be 
impractical for every individual to participate in decision-making with respect to every environmental protection 
situation. State officials have relied on this to argue that the more practical alternative is for the requirements of 
public participation to be satisfied through representative means, with representatives being predominantly state 
officials.7 A consequence of this is that state officials have lured the public into the habit of relying on representative 
participation when it comes to environmental protection matters meaning officials are at the centre of public 
participation. Secondly, and in the context of broader rights discourse, the constituent pillars of public participation, 
that is, actual participation, access to information and access to justice have been accorded the status of rights 
open to qualification based, predominantly, on the availability of resources. Importantly, the determination of the 
availability of such resources is left to state officials. As a consequence, when actual participation, access to 
information and access to justice are relied on as pillars of public participation, the public considers opportunities for 
participation in regulation as provided, and prone to qualification, by state officials.

Importantly, the fact that state officials occupy such a central role in the provision of participation opportunities to 
the public is central to understanding why public participation in environmental protection has been stunted. This is 
because state officials have a history of being more concerned with pursuing socio-economic development than 
environmental protection.8 This being the case, state officials are particularly prone to regulatory capture, a 
reference to the fact that they are 'susceptible to private pressures and to manipulation for private purposes. In 
addition, they have often lacked an affirmative concept of public interest and failed to meet the test of political 
responsibility in a democratic society'.9 Following on from this, it is not unreasonable to conclude, prima facie, that 
stunting of public participation has been driven by state regulatory officials. Stunting has occurred because state 
officials have been captured and are motivated to safeguard special interests by precluding public participation, 
which might adversely affect these interests.

Certainly, if unsubstantiated, this would be an unreasonable, unfair, and reckless, allegation. However, there 
appear to be three reasons to infer the capture of state regulatory officials.

First, that there has been the capture of state officials can be inferred from the fact that these officials have 
generally ensured that they assume a central role in the provision of what is considered relevant information that 
would facilitate such public's participation in the regulation of environmental protection. In addition, officials have 
been
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at pains to ensure that the public are either, not given adequate access to environmental protection information, or 
that they frame information in a way that advances certain objectives that often are not the basic environmental 
protection objectives.10 The result of all this has been the stunting of the public's opportunities to participate in 
regulation. In efforts to combat climate change for instance, captured state officials have ensured that the most 
authoritative source of the public's information on climate change is published by the Intergovernmental Panel on 
Climate Change, a body that is controversially influenced by state officials.11 This body has also shot down, as 
expensive, techniques such as spraying specific aerosols into the stratosphere, whitening marine clouds, using 
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satellites in space and whitening the earth's surfaces as 'solar radiation management' avenues for combating 
climate change that may appeal to some sectors of the public.12 All this has worked to stunt public participation in 
climate change efforts as the public, faced with unreliable, complicated and conflicting information, has largely left 
the regulation of climate change to state officials who purport to know more and act to advance the public's interest.

Secondly, that there has been the regulatory capture of state officials can also be inferred from state officials' 
emphasis on participation through representative means, while simultaneously discouraging the public from 
individual participation. This approach has left the public unmotivated to challenge state officials' rhetoric. It has 
even culminated in the wholly untenable and impractical situation where people falling into certain blocs are alleged 
to speak with one voice and share the same opinions. In climate change, for example, it cannot be true, as state 
officials aver, that the bulk of people in developing states are of the opinion that climate change is the result of the 
actions of the developed world that has resulted in the current levels of development based on high and 
unsustainable levels of energy consumption and natural resource depletion.13 It is also not true, as is alleged by the 
same state officials, that inhabitants of the developing world en masse consider that the developed world should 
bear the bulk of the responsibility in combating the detrimental effects of, and the future of, climate change that is 
the result of activities undertaken by the developed world in the past.14 It is unlikely to be true that people in 
developing states also expect developed states to give them as much economic and technological assistance as 
possible if they are to be expected to rely on 'clean' development.15 If anything, there is evidence to suggest that 
developed states have shown little propensity to live up to their promises and there is little real interest in the plight 
of poor states.16 Even more, at the grassroots level and particularly in the community of Pacific small island 
developing states, there is evidence to suggest that people in the developing world are more concerned with 
mitigation and adaptation in order to secure their futures than in assigning blame.17 It is reasonable to infer, 
therefore, that, rather than facilitate
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public participation, state officials in both the developing and developed worlds purport to be representative of the 
public. However, they actually act autonomously and frame environmental protection issues in a manner that 
advances the mandates of the special interests that would have captured these officials.18

Thirdly, the regulatory capture of state officials is also apparent from the way in which officials have played a role in 
stunting the public's effective access to justice within states. To this end, there is a well-chronicled history of state 
officials in several states at different levels of development across the world consistently working to limit the public's 
access to justice with respect to environmental protection.19 Frequently cited issues in this regard include limitation 
of standing, the expense of going to court and expertise in courts, and there is even systematic limitation of access 
to information including information on the mere ability to approach courts, or which courts to approach, with 
environmental issues.

The same restriction of access to court occurs at the inter national level, where access to justice in environmental 
protection has a long history of being limited.20 For instance, and despite acquiescence to a few specialised 
environmental protection tribunals, most notably the International Tribunal on the Law of the Sea, the effort to limit 
access to justice at the international level is most apparent from the manner in which calls for the turn to an 
international environmental court have been shut down by state officials.21 To this end, it has been argued that 
environmental issues do not carry a caseload that justifies such a court.22 This has been supported by the fact that 
the special chamber for environmental matters established by the International Court in 1993 under Article 26 (1) of 
its statute had to be abolished after 13 years because no cases had been brought before it.

Alternatively, the merits of such a court have been questioned on the grounds that it is not easy to identify what is 
an environmental case. For instance, it has been argued that cases may raise environmental issues, whether legal 
or factual, but they rarely do so in isolation. To illustrate this, the Gabèíkovo-Nagymaros Case has been cited as an 
example of a case which is as much about the law of treaties, international watercourses, state responsibility and 



Unstunting stunted public participation in the regulation of environmental protection

state succession as it is about environmental law. This has formed the backbone of the argument that parties in 
environmental disputes will often need a generalist court rather than a specialist one.23

It has also been contended that an international court is unnecessary to the extent that international dispute 
resolution forums are often most effective when they have a special body of law to apply, usually a treaty such as 
the European Convention on Human Rights, the United Nations Convention on the Law of the Sea or the General 
Agreement on Tariffs and Trade. In such instances, these forums carry much-needed specialist expertise and 
procedures and, importantly, they relieve the International Court of Justice of a burden of litigation it could not 
sustain. Unlike these bodies of law, however, it is argued that international environmental law is not a self-
contained, codified system. Settling environmental disputes, as with most forms of international dispute resolution, 
would therefore require a wide-ranging grasp of international law, meaning that the jurisdiction of such a court 
would necessarily be shared by specialized tribunals such as the European Court of Human Rights, the 
International Tribunal on the Law of the Sea, or the World Trade Organization's Appellate Body. Ultimately, state 
officials have argued that all this leaves little room to justify a dedicated environmental court.24 What they seem to 
prefer as a way of securing access to justice for the public, despite the fact that international law makes extensive 
provision for access to court in a manner most beneficial to the plaintiff or victim,25 and consistent with them having 
been captured, has been the turn to political solutions which they oversee in order to protect the special interests 
that would have captured them. Following the Bhopal disaster in India and the Chernobyl disaster, for instance, 
officials
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intervened to secure that the public gained access to justice that was sufficiently qualified.26

However, it would certainly be unfair to allege the capture of all state officials. It is not unreasonable to deduce from 
the manner in which officials have acted, when opportunities to act differently and in a manner that would facilitate 
greater public participation, that the regulatory capture of these state officials lies at the heart of why public 
participation has been stunted. And, having established why public participation has been stunted, an interesting 
question, in the greater scheme of the article, is determining how officials have managed to stunt public 
participation, despite the natural inclination of people being to participate in the regulation of environmental 
protection.

How has stunting occurred?

In the context of the three-pillar approach to public participation, and having noted the central role played by state 
officials in stunting regulation and actual public participation as well as access to justice, or the quality of such 
participation and access to justice at the very least, are contingent on the quality and reliability of information 
availed by state officials to the public. It has to be something in state officials' approach to information delivery that 
has convinced the public to relinquish their natural inclination to participate in the regulation of environmental 
protection and accept having their access to justice being limited.

Therefore, in exploring how the stunting of public participation in environmental protection has occurred despite the 
public's natural inclination to participate in regulation, it is useful to consider that, historically, state officials have 
opted to deliver information to the public through the news arm of the mass media.27 In the early phases of the 
environmental protection effort, the reasons for this appeared sound.28 For instance, the news arm of the mass 
media was made up of established organizations and corporations with established reputations for reliable and 
objective news delivery.29 In several respects, this arm was knowledge-enabling in a manner that cultivated critical 
thinking around environmental protection issues among the public.30 Officials also seemingly relied on this arm 
because it was in tune with the context in which the public lived.31 As such, this arm could sensitize the public on 
issues of shared concern, thereby setting the agenda for public debate through the news.32

As time has moved on, however, adverse factors that obviously compromise the news arm of the mass media's 
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capacity to deliver effective information have emerged. The most notable factor in this regard has probably been the 
commercialization of the sector.33 In addition, where the news arm of the mass media was previously the most 
viable medium through which to inform and educate the public on environmental protection issues, other viable and 
potentially reliable platforms have emerged.34 All of this has culminated in apparent efforts by media houses to 
remain relevant, while reporting news which sells and news framed in a manner that does not compromise the 
interests of actual and potential financial investors.35 Importantly, reports carrying news which sells, as well as 
media reports which are not in conflict with the agendas of financial investors, do not always convey good, 
understandable and objective environmental protection information which adequately educates the public on 
relevant issues allowing
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them to participate effectively in decision-making.36 Such news and reports may not encourage the public to act on 
the information presented, compromising the quality of environmental protection decisions arrived at. Alternatively, 
the public may be moved to act on the basis of biased reporting, which leads to compromised participation.37

Despite this, state officials have persisted in relying on this news arm of the mass media to disseminate information 
even as alternative information delivery avenues, capable of educating and encouraging wider participation, have 
emerged. It would appear that this is because this arm allows them, together with special interests they serve, to 
frame issues in ways that would stunt public participation through manipulating the public's conceptions of 
environmental protection issues and discouraging them to participate in regulation, despite their inclination to do 
so.38 As such, the news arm of the mass media empowers state officials to influence the manner of the public's 
participation in regulation, or to demotivate the public from participation altogether.39 Relying on the news arm of the 
mass media to disseminate information in a context where such arm has increasingly become commercialized and 
is itself open to capture means that the influences on the news arm of the mass media are the same influences on 
states.40 Thus, states have preferred to remain committed to these media houses because they often report on 
environmental protection issues in a manner which is not in conflict with the agendas of the special interests that 
capture states.41

Put simply, state officials have managed to stunt public participation in the regulation of environmental protection, 
despite the public's inclination to participate, through disseminating compromised information to the public. 
Essentially, state officials have manipulated the environmental protection information pillar of public participation. In 
turn, this has had a ripple-down effect to other pillars of public participation, compromising the public's drive to 
participate in regulation, as well as the quality of the participation when they do. It has also had the effect of 
compromising the public's exercise of their access to justice rights.42

Conclusion

Based on the preceding discussion, overcoming the inexplicable and sustained stunting of public participation by 
state officials is possible through, first, departing from reliance on state regulatory officials to disseminate 
environmental protection information. To some extent, this has been attempted by turning to avenues such as the 
publication of the Global Environment Outlook series, and the REDD reports. The problem with this, however, is 
that these reports are not published regularly enough and there is – not negligible – state official involvement in 
these efforts. Secondly, facilitating greater public participation is contingent on educating and empowering people 
so that they may understand environmental protection information. Not only that, based on the history of 
interference by state officials, information should ideally be framed in ways that matter to people so as to motivate 
the public to participate in the regulation of environmental protection, and chase justice where the public's individual 
or collective rights are threatened. Thirdly, overcoming the inexplicable and sustained stunting of public participation 
by state officials is dependent on departing from entrusting information dissemination to the news arm of the mass 
media to any significant extent other than to account for the fact that a not negligible number of people find comfort 
in relying on news from this source.



Unstunting stunted public participation in the regulation of environmental protection

In the modern world, achieving all three of these and by-passing adverse effects of the capture of state officials is 
entirely possible through disseminating environmental protection information in accessible ways using various 
social media platforms. Such an approach would offer an opportunity to take back the framing of environmental 
protection issues and, instead, frame such issues in an objective way, which allows the public to formulate valid 
opinions on environmental protection and act upon such
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information if they should choose to do so. Certainly, there is the risk that information supplied in this way could be 
unreliable. However, sources of information are so varied now that, even if one source offers unreliable information, 
this is easily discovered and verified. The verification process itself is often educational for various members of the 
public. Such education is useful to facilitating better participation in regulation. Education is also critical to ensuring 
the public better understand their rights. In a world that has seen extensive provision of environmental rights, 
knowing is a central step to encouraging the pursuit of access to justice where necessary. And, even if state 
officials should preclude participation and access to justice, in the modern world – which has seen the potency of 
the court of public opinion rise – the sort of discourse around environmental protection that would be generated 
through information dissemination using social media would create the situation in which an unhappy public could 
directly participate in, and affect, regulation quickly and effectively. This would be done through recourse to the 
court of public opinion.43 This court of public opinion, often convened on and through social media, has increasingly 
acquired heightened status as a potent avenue for the public to rely on in order to participate in regulation and 
secure access to justice, regardless of limitations imposed by state officials.

In conclusion, participation has been stunted because of the capture of state regulatory officials. Having been 
captured, these officials' primary tool in stunting participation has been through manipulating information delivery so 
that the public would not feel motivated to participate in regulation. despite their natural inclination to do so. The key 
to overcoming all this, and thus restoring public participation to a central role in the regulation of environmental 
protection in order to ensure the attainment of effective environmental protection is through the provision of 
information to people in a way that encourages participation and empowers them to pursue access to justice. Better 
information delivery in this way is best secured through turning to social media as an information dissemination tool. 
This would secure the public's access to justice and empower them fully and effectively to participate in the 
regulation of environmental protection, surely leading to environmental protection objectives being attained.
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